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SUMMARY OF ARGUMENT

The Attorneys General for the states of Arizona, California, Connecticut, Florida,
Illinois, Louisiana, Maryland, Massachusetts, Michigan, New York, Ohio, Pennsylvania, Rhode
Island, South Dakota, and Texas (" Amici"}, as amici curiae, submit this brief in support of
Appellees together with the attached Motion for Leave To File Amicus Brief. Amici urge this
Court to affirm the lower courts’ dismissals for lack of jurisdiction and to bar enforcement of the
floating forum selection clause contained in Appellees’ NorVergence contracts.

The 8th Appellate District Court of Appeals and the United States District Court,
- . Northern District of Ohio, Eastern Division, have previously held that a floating forum selection

clause is invalid since it fails to put customers on notice of where they would be required to

’\ defend an action. This Court should affirm that precedent in this appeal.'
This Court’s decision will directly affect the Appellees and may affect more than 500
similarly situated Preferred Capital® customers whose cases are pending in Cuyahoga and
Summit County Courts of Pleas, as well as thousands of other small businesses across the nation

\"?hbisé livelihoods are jeopardized by NorVergence-related collection actions that could be or

%gcment Insurance Services, Inc., et al., USDC Case No. 5:04- cv-02312-IRA Order and
cision, Mar. 28, 2005 (N.D. Ohio); pending on appeal sub nom., Preferred Capital v. Aegis
Risk Manageément Insurance Services, Inc., USCA No. 05-3329 (6th Cir.) (Appendix 2).

egmnmg in March 2005, Preferred Capital began notifying its NorVergence customers that
feﬂ{i:qc‘l« ‘Capital had assxgned some or all of its interests under the NorVergence contracts to

Huntlngton ‘National Bank of Cleveland, Ohio. For simplicity in this brief, the Amici will
referred Capital.”




2. This Court should affirm the lower courts’ decisions in favor of giving small businesses

non-profits fair notice in forum selection clauses and prevent Preferred Capital from using

5 courts as a default mill.

STATEMENT OF THE ATTORNEYS GENERAL’S INTERESTS ON APPEAL
*...-The Amici, acting under their respective consumer protection statutes, are seeking to

tect customers of Preferred Capital, NorVergence and/or other leasing companies against

: 3 ‘Those states include, but are not limited to, California, Cotorado, Connecticut, Florida, Illinois,
Massachusetts, Michigan, Missouri, New Jersey, New York, North Carolina, Pennsylvania, and

% The customers in these cases reside in the Amici States and elsewhere throughout the nation.

_*_.The Ohio Attorney General’s Office is aware of a number of Ohio small businesses that
executed leases with NorVergence and, similar to Appellees, may find themselves haled into

court in distant forums based on NorVergence contracts that contain the floating forum selection
clause.




to collection actions in foreign jurisdictions due to the NorVergence floating forum selection
clause.
STATEMENT OF FACTS
Amici adopt and incorporate by reference the Statement of Facts contained in Appellees'
Brief on Appeal filed with this Court.
ARGUMENT
1. THE TRIAL COURTS PROPERLY DISMISSED THE ACTIONS BECAUSE THE

NORVERGENCE FLOATING FORUM SELECTION CLAUSE IS UNFAIR AND
UNREASONABLE.

Preferred Capital argues that the NorVergence floating forum selection clause was proper
(Preferred Capital 7).° Forum selection clauses are enforceable unless they are unfair or
unrcasonable. To be reasonable and fair a forum selection clause must eliminate uncertainty by
permitting the parties to agree in advance on a specific forum acceptable to both of them and be
clear and conspicuous. Because the NorVergence floating forum selection clause fails these
tests, it is unfair and unreasonable and was properly held to be unenforceable.

A. The Floating Forum Selection Clause Fails to Provide Appellees with
Adequate Notice of Where They May be Sued.

The purpose of a forum selection clause is to permit the parties to eliminate uncertainty
" by agreeing in advance on a mutually agreeable forum. See M/S Bremen v. Zapata Off-Shore
Co., 407 U.S. 1,13 (1972). Contracts containing floating forum selection causes (i.e., forum
- selection clauses that fail to specify a particular jurisdiction) do not create this certainty because

those clauses fail to provide a party with notice of the location of the forum where it could be

sued,

% Preferred Capital’s Brief on Appeal will be referred to as (Preferred Capital [page]).
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For example, in Copelco Capital, Inc. v. St. Mark’s Presbyterian Church, 2001 WL

106328 at *3 (Ohio App. 8" Dist., Feb. 1, 2001) (unpublished) (Appendix 1), the appellate court




jurisdiction where the customer could be sued. See NorVergence Equipment Rental Agreement
of Custom Data Solutions (Appendix 3). Instead, the NorVergence contract provides that:

This agreement shall be governed by, construed and enforced in accordance with

the laws of the State in which Rentor’s principal offices are located or, if this

Lease is assigned by Rentor, the State in which the assignee’s principal offices are

located, without regard to such State’s choice of law considerations and all legal

actions relating to this lease shall be venued exclusively in a state or federal court

located within that State, such court to be chosen at Rentor or Rentor’s assignees’

sole option,

(See Appendix 3). Such a provision, with no clear indication where a party might face suit,
provides no certainty to the parties. Rather than setting forth a specific jurisdiction, or one
reasonably likely, the forum for resolution of future disputes is left to any place in the country
depending solely upon the unilateral conduct of NorVergence and its assignee after the parties
executed the contract.

Consequently, when they entered into the agreements, Appellees had no basis to believe
that they would be sued in Ohio. Ohio was not specified in the agreement and Appellees could
not anticipate that NorVergence would assign the contracts to Preferred Capital. See, e.g.,
Affidavit of David W. Orlando, dated December 10, 2004 (Appendix 4 at 1 22, 26); Affidavit
of Michael L. Nudi, dated October 28, 2004 (Appendix 5 at Y 12, 18, 20). Only after Appellees
executed the agreements did NorVergence, a New Jersey corporation, assign Appellees’
contracts to Preferred Capital, an Ohio corporation headquartered in Cuyahoga County. See,
e.g., Appendix 4 at Yy 25-27; Appendix 5 at Y 21. At the time of execution of the agreements,
NorVergence did not tell Appellees that they would assign Appellees’ contracts to Preferred

Capital and that Appellees would be consenting to jurisdiction in Ohio. Id. NorVergence was

located in New Jersey while the thirteen Appellees were located in Florida, Georgia, Michigan,




New Jersey, New York, Pennsylvania, Texas and Washington. Since neither NorVergence nor
Appellees was based in Ohio, Appellees had no reasonable expectation that they would be sued
in Ohio.

The Ohio appellate courts have approved the use of forum selection clauses only where
the contract explicitly specifies the jurisdiction. See Information Leasing Corp. v. Jaskot, 151
Ohio App. 3d 546, 549, (2003) (“You consent to the jurisdiction and venue of any court located
in the State of Ohio”); D. Wallace Nicholson v. Log Systems, Inc., 127 Ohio App. 3d 597, 599
(1998) (“The parties hereto voluntarily consent and allow the courts of the State of North
Carolina to assume jurisdiction over any disputes and controversies between the parties, arising
out of or concerning this Agreement”); Automotive Hlusions, LLC v. Reflex Enterprises, 2002
WL 1821676 (Ohio App. 10th Dist., Aug. 6, 2002) (unpublished) (Appendix 6) (“venue in the
state or federal courts of San Antonio, Bexar County, Texas”); Four Seasons Enterprises v.
Tommel Finance Services, Inc., 2000 WL 1679456 (Ohio App. 8th Dist., Nov. 9, 2002)
(unpublished) (Appendix 7) (“In the cveni of any litigation related to the lease or the guarantee,
venue and jurisdiction shall be proper in any state or federal court in the State of Colorado™);
Kennecorp Mortgage Brokers, Inc., 66 Ohio St. 3d 173, 176 (1993) (forum selection clause
selecting Ohio as forum was valid).

Ohio appellate courts, notably the Ohio 8th Appellate District, the United States District
Court (N.D. Ohio), and others have held that “floating” (or unspecified) forum selection clauses
arc mnvalid because they lack certainty and notice. Copelco Capital, Inc. involved a 60-month
lease for a copier where the lease provided “Lessee hereby consents to personal jurisdiction in
the . . . appropriate State court in the state of assignee’s corporate headquarters.” The lease was

assigned to a New Jersey leasing company, which sued the lessee there. When the New J ersey
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judgment was brought to Ohio for enforcement, the court distinguished the floating forum
selection clause from Kennecorp and other cases upholding the validity of forum selection
clauses. While part of the basis for the distinction was that the lessee was not a business
engaged in business for profit, the court also held that:

Unlike the contract in Kennecorp, and other cases where Ohio courts

have upheld the validity of forum selection clauses, the forum selection

clause contained in appellants’ contract failed to specify the jurisdiction

of a particular court. . . . Consequently appellants could not reasonably

anticipate being called into the courts of New Jersey to defend their

contractual agreement. . . .

See Copelco, 2001 WL 106328 at *4. Thus, the court concluded that “enforcement of the forum
selection clause contained in the contract would be unreasonable.” /d. Here, the same result
should follow.

Courts in other states have also refused to enforce floating forum selection clauses on the
ground that their enforcement would be unreasonable. An Illinois federal court rejected the
NorVergence floating forum selection clause on the ground that “the failure to specify a
particular jurisdiction renders the lessee incapable of knowing where an assignee might file suit,
.- - As such, the contract lacks an essential element regarding forum selection. . .. Put simply,
no selected forum is identified in the agreement.” See IFC Credit Corporation v. Eastcom, Inc.,
2005 WL 43159 (N.D. IlI. Jan. 7, 2005) (unpublished) (Appendix 8). See also IFC Credit
Corporation v. Century Realty Funds, Inc., No. 04-C-5908, (N.D. Ill. Mar. 4, 2005)
(unpublished) (Appendix 9).

In an Appellate Division case of the New Jersey Superior Court, a leasing contract

required that the lessee “consent to the jurisdiction of any local, state or federal court located

within our or our assignee’s state . . .” Copelco Capital, Inc. v. Shapiro, 331 N.J. Super 1, 4
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(2000). The Shapiro court held that the floating forum selection clause was unfair and
unreasonable because the lessee could not identify the jurisdiction in which an action will be
brought and the assignee’s identity was not known prior to signing the contract. /d. The court
found the provision ineffective and in conflict with the very purpose of forum selection clauses:

Enforcing a clause such as the one at issue here is also inconsistent with

the doctrinal underpinnings of the majority rule that forum selection clauses

should be given effect. The rule rests, at least in part, on the idea that in a

realm of free contract the parties should be allowed to agree in advance to

a mutually satisfactory forum, thus insuring a predictable and neutral locus

for the resolution of any dispute. . . . We fail to see how the instant clause

furthers these objectives. The fact that the forum selection clause before us
could easily have resulted in a “proper forum” anywhere in the entire

country - - a forum that would not be identifiable until sometimes after the
agreement was entered into - - violates the notice requirement . . . and militates
in favor of a finding that the clause is both unfair and unreasonable . . . .

Shapiro, 331 N. J. Super. at 6-7 (citations omitted, emphasis added). See also Hunt v. Superior
Court (Commercial Money Center), 81 Cal. App. 4th 901, 908 (2000) (provision that party
“Freely Consent to Personal Jurisdiction of the Applicable Jurisdiction” does not give adequate
notice to the party agreeing to the jurisdiction and thus no valid contract with respect to such
clause exists); Whiripool Corp. v. Certain Underwriters at Lloyd’s London, 278 1ll. App. 3d 175,
180 (1996) (contract provided party will submit to the jurisdiction of any court of competent
jurisdiction within the United States was held not to create a binding forum selection clause.
“Good policy dictates that a true forum selection clause should be clear and specific. This clause
1s not”); Sterling National Bank, assignee of NorVergence, Inc., v. Kenneth E. Chang P.S. and
Kenneth H. Chang, NY Civil Court, NY County, No. 54751/04, Decision/Order, p. 5 (Mar. 22,
2005) (“the Court has questions as to whether a forum selection clause that does not identify a
specific jurisdiction is enforceable.”) (unpublished) (Appendix 10).

The NorVergence floating forum selection clause does not provide appropriate notice of

8



where an enforcement action could be brought and consequently it is unfair and unreasonable.
This Court should uphold the lower court’s ruling that it is unenforceable.

B. Enforcing the Floating Forum Selection Clause is Fundamentally Unfair
Because it is Not Clear and Conspicuous.

A key provision in a contract must be clear and conspicuous in order to be fair and
reasonable. When a clause that purportedly establishes the jurisdiction in which an action may
be brought is buried in a contract, it does not give adequate notice to a party. Such an unclear
and inconspicuous provision is not fair or reasonable.

The NorVergence contract contains two pages of small, densely packed print. The
floating forum selection clause is a mere three lines in the midst of a 20 plus paragraph
agreement; is on the reverse of the agreement; is in 6 point typeface. The clause is not in heavy
bold type, nor is it either underlined or capitalized (Appendix 3). Enforcing such concealed
language would be fundamentally unfair. See First Federal Financial Service, Inc. v.
Derrington's Chevron, Inc., 230 Wis. 2d 553, 561 (1999) (determining that forum selection was
unconscionable where the clause was in small type on the backside of the agreement); Leasefirst
12 Hartjv’ora’ Rexall Drugs, Inc., 168 Wis. 2d 83, 90 (1992) (determining that forum selection
clause was unconscionable where the clause was in small type and the lessee did not read the

clause).

C. The NorVergence Floating Forum Selection Clause Imposes Undue Hardship
on the Appellees.

The floating forum selection clause is unreasonable and unfair because its enforcement
would also result in undue hardship to Appellees by requiring Appellees to travel or transport
witnesses to Ohio, a distance that would render access to the courts economically impractical, If

the clause is enforced, Appeliees as a practical matter will have no meaningful access to the

9



courts because the likely cost of trying to defend this suit remote from Appellees’ places of
business quickly will equal or exceed the amount in dispute. See, e.g., Affidavit of Custom Data
Solutions (Appendix 3). For the other 500 plus similarly situated small business customers with
cases pending in Cuyahoga and Summit County Courts of Pleas, some may not be able to afford
to defend out-of-state lawsuits and, consequently, Preferred Capital will file default judgments
against these customers and domesticate the judgments in Appellees’ home jurisdiction. This
practice 15 not a legitimate collection effort. This Court should affirm the lower courts’
decisions and not allow Preferred Capital to use the floating forum selection clause to prevail by
attrition.

1L BY AFFIRMING THE LOWER COURTS’ DECISIONS, THIS COURT
WILL NOT DENY PREFERRED CAPITAL DUE PROCESS.

Preferred Capital contends that disapproval of the NorVergence floating forum selection
clauses will put into question all forum selection clauses and therefore disrupt the economies of
the leasing industry. Preferred Capital 14. This appeal is not about valid foruin selection clauses
but, rather, only about the NorVergence floating forum selection clause, and the equipment
leasing industry has prospered without ufilizing such an unreasonable tool for many years.

The leasing industry has flourished for many years without the need for the one-sided, -
floating forum selection clause used in the NorVergence agreements. In fact, courts and
governmental agencies have previously invalidated distant forum selection clauses without
hindering the growth of the leasing industry. As early alls 1974, the Federal Trade Commission
(“FTC”) challenged venue waiver contract provisions and distant forum lawsuits. See West
Coast Credit Corp., 84 F.T.C. 1328, 1329-30 (1974) (Appendix 11) (FTC prohibited venue

provisions allowing suit in a distant county that was still in customer’s state); Spiegel, Inc. v.

10



F.T.C., 540 F.2d 287, 294 (7th Cir. 1976) (FTC properly determined that Spiegel’s practice of
suing out-of-state consumers in its home jurisdiction of Illinois was an unfair business practice

within the meaning of the F.T.C. Act). While the focus of those suits was injury to individuals

R T

as consumers, the order in Spiegel also addressed small businesses as consumers. See Spiegel,

Inc., 86 F.T.C. 425, 439 (1975) (Appendix 12). The administrative law judge and Commission

opinions both expressly considered the injury caused to "small businesses” by distant forum

actions and prohibited distant suits against them. Id. at 439 (FTC found Spiegel’s practice of

suing out-of-state consumers in Spiegel’s home jurisdiction of Illinois to be an unfair business

E practice).

Courts have since applied the legal limitations on the use of distant forum selection

% clauses to the leasing industry. See Central Ohio Graphics, Inc., v. Alco Capital Resource, Inc.,
221 Ga. App. 434, 435 (1996) (holding that floating jurisdictional clause was unreasonable and
therefore invalid); Shapiro, 331 N. . Super. at 6-7 (same); Derrington’s Chevron, Inc., 230 Wis.

« 2d at 563-65 (holding that leasing company’s forum selection clause was unconscionable);

Leasefirst, 168 Wis. 2d at 89-90 (holding that leasing company’s floating forum selection clause
was unconscionable).

The significance of this legal history is twofold. First, it shows a longstanding awareness
of the problem of distant forum lawsuits and the need to remedy abuses. Second, it shows that
the finance and leasing industry has survived, and even thrived, in the face of limitations on

distant forum lawsuits. Preferred Capital overstates its position when it suggests that a decision

to invalidate the floating forum selection clauses will devastate the leasing industry. Preferred
Capital 14. ' Despite the Spiegel rulings in the mid-1970s limiting the use of distant forum

selection clauses and the emergence of similar case law in the leasing context, the leasing

11




industry continues to thrive some thirty years later and generates billions of dollars each year in
leases.

Furthermore, Preferred Capital also fails to show any appreciation for the enormous costs
NorVergence customers have incurred as a whole. Several state Attorneys General and the
Federal Trade Commission recently filed proofs of claim in the NorVergence bankruptcy case
that attempt to quantify the exposure of these customers. For example, the Massachusetts
Attorney General filed a claim for more than $8 million on behalf of Massachusetts
NorVergence customers (Appendix 13), the Florida Attorney General filed a claim for
approximately $20 million on behalf of Florida NorVergence customers (Appendix 14), and the
Federal Trade Commission has filed a claim for more than $200 million for all NorVergence
customers nationwide (Appendix 15). These proofs of claim indicate the significant amount of
money NorVergence customers have at stake. Thus, this Court should recognize the financial
harm that may be exacted against the NorVergence customers.

Any financial harm that Preferred Capital may experience if this Court affirms the lower
courts’ decisions is outweighed by the harm that small businesses will face by having to choose
between being defaulted or bearing the unreasonable and disproportionate costs of litigating
thousands of miles frorﬂ where they operate. Even if Preferred Capital cannot sue Appellees in
Ohio, Preferred Capital will not be denied its day in court. Instead of allowing Preferred Capital
to turn the Ohio courts into a default mill that would be a mockery of due process for small
businesses located hundreds and thousands of miles away, Appellant should be afforded an
opportunity to re-file its actions in the jurisdictions where Appellees reside and the agreements
were executed. See Derrington’s Chevron, Inc., 230 Wis. 2d at 564 (noting that leasing
company could litigate case in lessee’s home jurisdicﬁon without undue expense).

12



Preferred Capital from seeking relief.
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Thus, this Court should uphold the lower courts’ decisions because they will not prevent

CONCLUSION
A floating forum selection clause buried in a contract is neither fair nor reasonable.
Upholding the trial courts’ decisions that the NorVergence floating forum selection clauses are
unenforceable will not deny Preferred Capital its day in court, but instead will insure that small
businesses, which lack the resources to defend themselves in a distant forum, will have their day
in court. For these reasons, this Court should affirm the lower courts’ decisions.

Respectfully submitted,
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Spiegel, Inc., 86 F.T.C. 425, 439 (1975)
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NorVergence, Inc. bankruptcy, No. 04-32709, U.S. Bankruptcy Court, District of New
Jersey

State of Florida Department of Legal Affairs and Florida Consumers Proof of Claim,
filed February 26, 2005, in NorVergence, Inc. bankruptcy, No. 04-32709, U.S.
Bankruptcy Court, District of New Jersey

Federal Trade Commission Proof of Claim, filed February 22, 2005, in NorVergence,
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PATRICIA ANN BLACKMON, J.:

Appeilants Saint Marks Presbyterian Church and
sReverend Joan Campbell (Reverend Campbell) appeal the
decision of Cuyahoga County Court of Coramon Pleas
9 dcnymg appellants’ motion for relief from judgment, which

squght to vacate the foreign judgment filed by appellee

Copelco Capital, Inc. Appellants assign the following two
errors for our review:

1 of 1 DOCUMENT

Apperdin |

COPELCO CAPITAL, INC,, Plaintiff-Appellee -vs- ST. MARK'S PRESBYTERIAN
CHURCH, et al., Defendants-Appellants

NO. 77633

COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT,
CUYAHOGA COUNTY

2001 Ohio App. LEXIS 315

February 1, 2001, Date of Announcement of Decision

L. THE TRIAL COURT ERRED 70O THE
PREJUDICE OF APPELLANTS BY
GRANTING A DEFAULT JUDGMENT
AGAINST APPELLANTS WHEN NEW
JERSEY COURT DID NOT HAVE IN
PERSONAM JURISDICTION OVER THE
APPELLANTS.

Il. THE TRIAL COURT ERRED BY NOT
SCHEDULING A HEARING.

Having reviewed the record and the legal arguments
[*2] of the parties, we reverse and vacate the judgment of
the trial court. The apposite facts follow.

On December 29, 1995, appellant Saint Marks
Presbyterian Church entered into an eguipment iease
contract with American Financial. Resources (AFR), a
company based in Cleveland, Ohio. Under the terms of the
contract, appeliants agreed to lease a Ricoh 6653 copier
system for sixty months at a monthly payment of § 1,068.
The contract provided, inter alia, the following forum
selection clause:

Law: If this lease is assigned by the lessor
then lessee agrees that the rights and
remedies of the parties shall be interpreted
construed and enforced in accordance with
the Taws and public policies of the State of
incorporation of the assignee. In any legal
action hereunder Lessee hereby consents to
personal jurisdiction and venue in either the
United States District Court or appropriate
State court in the state of assignee's
corporate headquarters.

Appellant Reverend Campbell signed the lease contract on
behaif of St. Marks on December 29, 1995, On the same
day, AFR assigned all its rights, title, and interests in the
contract to appellee Copelco Capital, Inc., a New Jersey
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[*3] based company.

Appellants made monthly payments required under the
contract from March 1996 to November 1997. Appellants
stopped making payments in December 1997. On or about
March 25, 1998, Copelco filed suit against appellant in the
Superior Court of New Jersey. nl On April 8, 1998,
appellee caused appellants to receive personal service of
summons together with its complaint at the church's
address in Cleveland, Qhio.

nl The record does not contain a copy of the
complaint.

Appellants failed to respond to appellee's New Jersey
complaint. On March 31, 1999, Copelco filed a motion
requesting the Superior Court of New Jersey to enter
default judgment against appellants. On June 28, 1999, the
Superior Court of New Jersey entered default judgment
against appellants in the amount of $ 37,848.69.

On August 23, 1999, appellee filed a notice of foreign
judgment in the Cuyahoga Court of Common Pleas
pursuant 10 the Ohio Uniform Enforcement of Foreign
Judgments Act, R.C. 2329.022. On August 30, 1999, the
[*4] Cuyahoga County Clerk of Court sent notice of the
filing to appellants. Nine days later, on September 8, 1999,
the court granted appellee's request and entered the foreign
Judgment against appellants.

In response, appellants filed a motion for relief from
judgment pursuant to Civ.R. 60(B) seeking to vacate the
foreign judgment, together with a motion to stay execution
of the New Jersey judgment. In its motion for relief of
judgment, appellants alleged Copeleo failed to give proper
notice to appellants; and that the courts of New Jersey
lacked in personam jurisdiction over appellants because
appellants had no coentact with New Jersey and did not
receive service of summons in New Jersey. Additionally,
appellants alleged an entitlement to relief from judgment
because the trial court accepted the foreign judgment
immediately without first inquiring into New Jersey's
Jurisdiction to enter judgment.

Appellee opposed appellants' motion. Appeliee argued
appellants consented to personal jurisdiction in New Jersey
by virtue of the forum selection clause in the contract; that
appellant received personal service in the New Jersey
action; and that appellee followed all necessary procedures
[*53] to establish its foreign judgment. On January 27,
2000, the trial court entered its decision, without opinion,
denying appellants' request for stay of execution of foreign
judgment together with appellant's Civ.R. 60(B) motion.
Appeliants now appeal the trial court's decision.

In their first assignment of error, appellants argue the

trial court erred in accepting the foreign judgment, which
was void for lack of jurisdiction and in denying their Civ.R.
60(B) motion for relief from the judgment. Appellants
argue they satisfied the requirements for relief under Civ.R.
60(B), and therefore, are entitled to an order by the trial
court vacating the New Jersey judgment.

We begin our analysis of appellants' first assignment
of error by noting that authority to vacate a void judgment
is not found in Civ,R, 60(B), but rather constitutes an
inherent power possessed by Ohio courts. Durkin v.
Turismo Jaguar, 1999 Ohio App. LEXIS 6120 (Dec. 17,
1999), Lake App. No. 98-L-101, unreported citing Patfon
v, Diemer (1988), 35 Ohio St. 3d 68, 518 N.E.2d 941,
paragraph four of the syllabus. Thus, appellants need not
satisfy the requirements of Civ.R, 60(B) to demonstrate an
entitlement to relief, Rather, appellants [*6] must show
that the New Jersey court lacked jurisdiction to enter
judgment. See Discount Bridal Servs, Inc. v. Kovacs
(1998), 127 Ohio App. 3d 373; 713 N.E.2d 30; Waymire v.
Litsakos, 1992 Ohio App. LEXIS 5591 (Nov. 5, 1992),
Montgomery App. No. 13197, unreported. We now address
the merits of appellants’ first assignment of error.

Appellants argue the New Jersey court lacked
jurisdiction to enter judgment against them because they
did not establish minimum contacts with New Jersey and
did not consent to give personal jurisdiction to that state.
Under these circumstances, appellants argue acceptance
and enforcement of the New Jersey judgment is
unreasonable and unjust. Appellee counters, arguing that
the establishment of minimum contacts is not at issue in
this case because the New Jersey court gained personal
jurisdiction over appellants pursuant to the forum selection
clause contained in the equipment lease contract.

"The requirement that a court have personal
Jjurisdiction over a party is a waivable right and there are a
variety of legal arrangements whereby litigants may
consent to the personal jurisdiction of a particular court
system." Kennecorp Mortgage Brokers, Inc. v. Country
Club Convalescent Hospital, Inc. (1983), 66 Ohio St. 3d
173, 175, 610 N.E.2d 987, 989. [*7] Use of a forum
selection clause by contracting parties is a recognized
method of consenting to the jurisdiction of a particular
court system, M/S Bremenv. Zapata Off Shore Co. (1972),
407 U.S. 1,92 8, Ct. 1907, 32 L. Ed. 2d 513; Kennecorp,
Discount Bridal Servs, Inc. As a general rule, a forum
selection clause contained in a freely bargained commercial
contractis valid and enforceable, unless enforcement would
be unreasonable or unjust. fd. In cases where Ohio courts
have upheld the validity of a forum selection clause,
contracting parties specifically identified the state in which
to resolve their legal disputes. See Kennecorp (upheld
parties bargained for contract designation of Ohio as proper
forum between California and Ohio companies), White
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Outdoor Prods. Co. V. American Roll Stock Co. (Jun 28,
2000), Medina App. No. 3012-M, unreported (upheld
litigants bargained for contract designation of Ohio as
proper forum between Texas and Ohio litigants); Valmac
Indus. V. Ecotech Mach., Inc. (Apr. 7, 2000), Montgomery
App. No. 17990, unreported (upheld parties bargained for
contract designation of Georgia as proper forum between
Georgia and Ohio [*8] litigants, but noted Ohio may have
concurrent jurisdiction to determine disputes); Vintage
Travel Servs. V. White Heron Travel (May 22, 1998),
Montgomery App. No. 16433, unreported (upheld parties
bargained for contract designation of Texas proper forum
for dispute between Texas and Ohio companies); Discount
Bridal Servs, Inc., supra. (upheld parties bargained for
contract designation of Maryland as proper forum for
dispute between Maryland and Ohio companies); Alpert v.
Kodee Techs., 117 Ohio App. 3d 796, 691 N.E.2d 732
(1997) (upheld bargained stating "venue will be determined
by legal residence of defendant" where dispute between the
original contracting parties one with residence in California
and the other in Ohio).

For example, Kennecorp involved a contract dispute
between an Ohio based company and one based in
California. In Kennecorp, two apparently sophisticated
parties entered into a multi-million dollar financing
agreement, which included the following forum selection
clause:

All laws pertaining to this agreement shall
be govemned [sic] by the laws of the state of
Ohio, as well as jurisdiction shall be in the
Ohio courts, [*9]

Kennecorp Mortgage Brokers, Inc. v. Country Club
Convalescent Hospital, Inc. (Feb 21, 1992), Lucas App.
No. L-91-157, unreported. In the absence of fraud,
overreaching or any allegations that enforcement of this
clause was unreasonable or unjust, the Ohio Supreme Court
found this clause sufficient to establish consent of the
parties to personal jurisdiction in the courts of Ohio.
Kennecorp at 176, 610 N.E.2d at 989.

We conclude the instant case is distinguishable from
Kennecorp and other cases upholding the validity of forum
selection clauses. Appellants are not sophisticated
commercial entities engaged in business for profit, but
rather are a local church and its reverend. Unlike the
contract in Kennecorp, and other cases where Ohio courts
have upheld the validity of forum selection clauses, the
forum selection clause contained in appellants' contract
failed to specify the jurisdiction of a particular court.
Further, unlike the other cases where the original

contracting parties resided in different states when they
executed the contract, appellants and AFR, the original
contracting parties, were both based in the state of Ohio.
Consequently, appellants [¥10] could not reasonably
anticipate being called into the courts of New Jersey to
defend their contractual agreement with AFR. We are
mindful that pursuant to their contracts with assignors,
assignees like appelles are vested with the rights and
remedies available to the assignor. Further, we do not by
our decision express any opinion regarding the merits of
appellee’s underlying complaint against appellants.
However, under the particular circumstances of this case,
we conclude enforcerment of the forum selection clause
contained in the contract would be wunreasonable.
Therefore, we sustain appellants' first assignment of error.
Accordingly, we reverse and vacate the judgment of the
trial court.

Based on our resolution of appellants' first assignment
oferror, we conclude appellants second assignment of error
is moot. See App.R. 12.

Judgment reversed and vacated.
" This cause is reversed and vacated.

It is, therefore, considered that said appellant recover
of said appeliee its costs herein.

Itis ordered that a special mandate be sent to said court
to carry this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate
{*11] Procedure.

Exceptions.
JAMES D. SWEENEY, P.J., CONCURS

ANNE L. KILBANE, J., CONCURS IN PART AND
DISSENTS IN PART WITH ATTACHED OPINION.

PATRICIA ANN BLACKMON
JUDGE

N.B. This entry is an announcement of the court's
decision. See App.R. 22(B), 22(D) and 26(A); Loc.App.R.
22. This decision will be journalized and will become the
Jjudgment and order of the court pursuant to App.R. 22(E)
unless a motion for reconsideration with supporting brief,
per App.R. 26{A), is filed within ten (10) days of the
announcement of the court's decision. The time period for
review by the Supreme Court of Chio shall begin to run
upon the journalization of this court's announcement of
decision by the clerk per App.R. 22(E). See, aiso, S. Ct.
Prac.R. II, Section 2(A)(1).
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CONCURBY: ANNE L. KILBANE (In Part)
DISSENTBY: ANNE L. KILBANE (In Part)

DISSENT:
CONCURRING AND DISSENTING OPINION

DATE: FEBRUARY 1, 2001

ANNE L. KILBANE, J., CONCURS IN PART AND
DISSENTS IN PART:

On this appeal from an order of Judge Ann T. Mannen
that denied St. Mark's and Reverend Campbell's Civ.R.
60(B) mation, I agree that it should be reversed but, rather
than vacate the foreign judgment, I would remand for
consideration [*12] ofthe motion under R.C.2329.022 and

Civ.R. 60(B) standards of review.

In Copelco Capital, Inc. v. Shapire (2000), 331 N.J.
Super. 1, 750 A.2d 773, an appeal from the same Bergen
County Superior Court (Law Division, Civil Part) that
entered the order in the present matter, the Appellate
Division of the Superior Court determined, in part, that a
substantially simijlar clause in a copier lease did not provide’
notice of the forum and "militates in favor of a finding that
the clause is both unfair and unreasonable as measured by
Restatement standards." 7d., at 6, 750 A.2d at 776. Citing
Restatement (Second) of Conflict of Laws Sec. 80 (1988).
Under Shapiro, the foreign judgment at issue may be
voidable but, because of the meager record before this court
and the lack of a hearing below, Kay v. Marc Glassman,
Inc. (1996), 76 Ohio St. 3d 18, 19, 665 N.E.2d 1102, I
cannot conclude that the judgment is void. I would,
therefore, remand for further proceedings.



Case 5:04-cv-02312-JRA  Document 17  Filed 03/28/2005 Page 1 0of 10

A PP ndiy 2
UNITED STATES DISTRICT COURT N
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
PREFERRED CAPITAL, INC,, ) CASE NO.: 5:04CV2312
Plaintiff, ; JUDGE JOHN ADAMS
v. ; ORDER AND DECISION
AEGIS RISK MANAGEMENT ;
INSURANCE SERVICES, INC,, et al., )
Defendants. ;

This matter comes before the Court on Motion by the Defendants, Aegis Risk
Management Insurance Services, Inc. and Yukiya Sato (collectively referred to as
“Defendants™) to Dismiss the Complaint for lack of personal jurisdiction, improper
venue, and insufficiency of service of process pursuant to Fed. R. Civ. P. 12(b)(2),(3),
and (5). (Doc.#5) Plaintiff Preferred Capital, Inc. (“Plaintiff”) filed 2 Response in
Opposition to the Motion. Thereafter Defendants filed a Reply in Suppoﬁ of their
Motion. The Court has been advised, having reviewed the Motion, Response, Reply,
pleadings and applicable law. It is hereby determined that befendants’ Motion is
GRANTED.

DISCUSSION

On May 27, 2004, Defendant Aegis Risk Management Services, Inc. entered into
a rental lease agreement with NorVergence, Inc. (“NorVergence™) for telecommunication
equipment. Defendant Yukiya Sato signed a personal guarantee on the Rental

Agreement. On June 14, 2004, NorVergence assigned the lease to Plaintiff. Plaintiff

sent Defendants notice of the assignment on hune 15, 2004.
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The Complaint alleges that Defendants defaulted on their obligations under the
lease by failing to make the agreed monthly payment. Plaintiff has made a demand of
judgment for the full amount due under the Rental Agreement including costs, interest,
and attorney fees.

The action was filed in Summit County, Ohio, Court of Common Pleas on
October 18, 2004. Defendants removed it to this Court under 28 U.S.C. §1332.
Theretore, the Court has subject matter jurisdiction over this action based on diversity.

Defendants” Motion to Dismiss is based on Fed. R. Civ. P. 12(b)(2), (3), and (5).
Rule 12 states in pertinent part, “. . . the following defenses may at the option of the
pleader be made by motion: ... (2) lack of juﬁ;diction over the person, (3} improper
venue, . . . (5) insufficiency of service of process ... .” Although Defendants appear to
challenge venue, no arguments are made on this issue. Defendants state only the reasons
why this venue would be inconvenient to them. Therefore, this Court will not evaluate
whether a more proper venue may exist for this action. Additionally, Defendants
challenge the service of process but make no further argument on this issue. If service of
process is properly performed under Ohio Rule of Civil Procedure 4.3, such service is
effective only when there is a valid basis for in personam jurisidiction over the out-of-
state defendant. In-Flight Devices Corp. v. Van Dusén Air, Inc., 466 F.2d 220,224 n. 3
(6th Cir. 1972). Therefore, the Court will discuss the service of process only as it relates
1o Defendants’ argument of lack of personal jurisdiction. :

If a federal court’s jurisdiction is based solely on diversity, that court may
exercise personal jurisdiction over an out-of-state defendant only to the extent that a

court in the forum state could. Kerry Steel v. Paragon Indus., Inc., 106 F.3d 147, 148
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(6th Cir. 1997). The district court must refer to the forum state’s law to determine the “in
personam junisdictional reach." LAK, Inc. v. Deer Creek Enterprises, 885 F.2d 1293,

1298 (6th Cir. 1989) (quoting Southern Machine Co. v. Mohasco Indus., 401 F.2d 3?4,
376 n.2 (6th Cir. 1968)).

Once a defendant has made a claim that the court lacks personal jurisdiction over
him, it 1s the plaintiff’s burden to establish such. Nationwide Mut’l Ins. Co. v. Tryg, Int'l
Ins. Co., Ltd., 91 F.3d 790, 793 (6th Cir. 1996). Additionally, because this Court has
chosen not to conduct an evidentiary hearing on the issue of personal jurisdiction, the
Plaintiff “need only make a prima facie showing of jurisdiction.” CompuServe, Inc. v.
Patterson, 89 F.3d 1257, 1262 (6th Cir. 1996). “Dismissal in this procedural posture is
proper only if all the specific facts which the plaintiff . . . alleges collectively fail to state
a prima facie case for jurisdiction.” Id. Therefore, the Court may not look to the
evidence presented by the Defendants but can look only to the Complaint and any
affidavits submitted by the Plaintiff to determine whether a prima facie case has been
presented. Kerry Steel, Inc. v. Paragon Industries, Inc., 106 F.3d 147, 149 (6th Cir.
1997).

I. Forum Selecti(-m Clause

Plaintiff asserts that Defendant voluntarily signed the Rental Agreement which
contains a valid forum selection clause for contract disputes. Defendants claim the
provision is mvalid and unenforceable because it contains vague language which does not
advise them that they may be haled into an Ohio court.

The forum selection clause is located on page 2 of the Rental Agreement, under

the heading “APPLICABLE LAW.” The provision states:
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This agreement shall be governed by, construed and enforced in

accordance with the laws of the State in which Renter’s pnincipal offices

are located or, if this Lease is assigned by Rentor, the State in which the

assignee’s principal offices are located, without regard to such State’s

choice of Jaw considerations and all legal actions relating to this Lease

shall be venued exclusively in a state or federal court located within that

State, such court to be chosen at Rentor or Rentor’s assignee’s sole

option.

Complaint, Exhibit A, p. 2. Additionally, the personal gnaranty signed by Defendant
Sato states, “The same state law as the rental will govern this guaranty. You agree to
junisdiction and venue as stated in the paragraph titled Applicable Law of the Rental.”
Complaint, Exhibit A, p.1 (capitalization omitted).

A forum selection clause is a recognized way for contracting parties to select an
agreed jurisdiction to hear disputes regarding the contract. M/S Bremen v. Zapata Off
Shore Co., 407 U.S. 1 (1972). Generally, if the clause is contained in a freely bargained
commercial contract it is considered valid and enforceable unless to enforce such a
provision would be unreasonable and unjust, or the clause was a product of fraud or
overreaching, Id. at 15. Bremen articulates that ¢ven if the designated forum would be
inconvenient to the challenging party, if it was clearly foreseeable at the time of
contracting, the challenger would have burden of demonstrating that the chosen forum
would be “so gravely difficult and inconvenient that he will for all practical purposes be
deprived of his day in court.” [d. at 17-18. The Supreme Court stated that absent such a
showing, there would be no basis to find that enforcement of the forum selection clause
would be unfair, unjust, or unreasonable. /d. at 18.

Plaintiff points out that Ohio courts have upheld forum selection clauses where

the jurisdiction is not stated with particularity, citing to Alpert v. Kodee Technologies,

117 Ohio App.3d 796 (1997), General Electric Co. v. G. Siempelkamp & Co., 29 F.3d
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1095 (6th Cir. 1994), and Bernath v. Potato Services of Michigan, 2002 WL 31233240
(N.D.O.H. 2002). However, in Alpert, the appellate court did not review the clause under
Bremen. Id. at 801. Additionally, the forum selection clause at issue in Alpert required
any action for breach be filed in the Defendants’ state of residence. /d. at 802. Therefore
the forum was clearly foreseeable at the time the contract was entered into. /d. In
General Electric, the forum was also reasonably foreseeable by the parties at the time the
contract was entered into, as it stated that jurisdiction would exist at the principal place of
business of the supplier, who was the defendant. General Electric, 29 F.3d at 1099,
Finally, in Bernath, the forum selection clause required all disputes be resolved at the
“Seed State of Origin” which the parties agreed was Maine. Therefore, in Bernath, it was
also reasonably foreseeable at the time of contracting clear which forum an action would
be filed in. The main theme among all of the above cases is that the forum was
reasonably foreseeable at the time the parties entered into the contract.

In the case at bar, the Rental Agreement states, “all legal actions relating to this
Lease shall be venued exclusively in a state or federal court located within [the State in
which the assignee’s principal offices are located], such court to be chosen at Rentor or
Rentor’s assignee’s sole option.” Complaint, Exhibit A, p. 2. From the plain language
of the Rental Agreement, the Defendants could be brought into any court across this
country, state or federal, if, as occurred in this case, the contract is assigned. Based on
this, at the time the contract was entered into, Defendants could not reasonably foresee
what jurisdiction they may be brought into by an assignee. Therefore, (o enforce this
forum selection clause would be unreasonable and unjust. Additionally, based on the

plain language of the contract, this clause appears to be a product of overreaching by
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NorVergence in an attempt to accommodate future assignees. Because it is determined
that the forum selection clause is invalid and unenforceable, the Court must determine
whether it can exercise in personam junisdiction over the Defendants.
I1. Personal Jurisdiction

This Court’s ability to exercise personal jurisdictton over a defendant must satisfy
both the state’s long-armm statute and the requirements of Due Process under the
Fourteenth Amendment. Reynolds v. Int'l Amateur Athletic Fed'n, 23 F3d 1110, 1115
{6th Cir. 1994).

Ohio’s long-arm statute 1s O.R.C. §2307.382, which states that a court may obtain
personal jurisdiction by the defendant:

(1) Transacting any business in this state;

(2) Contracting to supply services or goods in this state;

(3) Causing tortuous injury by an act or omission in this state;

(4) Causing tortuous injury in this state by an act or omission outside this
state if he regularly does or solicits business, or engages in any other
persistent course of conduct, or derives substantial revenue from
goods used or consumed or services rendered in this state;

(5) Causing injury in this state to any person by breach of warranty
expressly or impliedly made in the sale of goods outside this state
when he might reasonably have expected such person to use, consume,
or be affected by the goods in this state, provided that he also regularly
does or solicits business, or engages in any other persistent course of
conduct, or dertves substantial revenue from goods used or consumed
or services rendered in this state;

(6) Causing tortuous injury in this state to any person by an act outside this
state committed with the purpose of injaring persons, when he might

reasonably have expected that some person would be injured thereby in
this state;

(7) Causing tortuous injury to any person by a criminal act, any element of
which takes place in this state, which he commits or in the commission
of which he is guilty of complicity.

(8) Having an interest in, using, or possessing real property in this state;

(9) Contracting to insure any person, property, or risk located within this
state at the time of contracting.
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O.R.C. §2307.382(A). Additionally, Civ. R. 4.3(A)(1) allows for out-of-state service of
process for a defendant who is “transacting any business in this state”.

The Ohio Revised Code describes “transacting any business” in O.R.C.
§2307:3 82(B) as occurring when, “a person who enters into an agreement, as a principal,
with a sales representative for the solicitation of orders in this state is transacting
business in this state. . . .. ” The Ohio Supreme Court further describe the term
“transact” to mean, “to prosecute negotiations; to carry on business; to have dealings...”
Kentucky Oats Mall Co., 53 Ohio St.3d 73, 75 (1990). Ohio Supreme Court rulings
demonstrate that O.R.C. §2307.382 and Civ. R. 4.3 are to “reach to the full outer limits of
litigation which is permissible consistent with federal due process of law limitations.”
Hammill Manufacturing Co. v. Quality Rubber Products, Inc., 82 Ohio App.3d 369, 374
(1992).

Under a Due Process analysis, the constitutional touchstone is “whether the
nonresident defendant purposefully established “minimum contacts” in the forum state;
purposeful establishment exists where, infer alia, the defendant has created continuing
obligations between himself and resident.‘; of the forum.” Goldstein v. Christiansen, 70
Ohio 8t.3d 232, 237 (1994) (internal quotations omitted). The United States Supreme
Court has held that a state may assert personal jurisdiction over a nonresident defendant
if that person has “certain minirmum contacts with it such that the maintenance of the suit
does not offend traditional notions of fair play and substantial justice.” International
Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).

In determining whether ﬁndihg Jjurisdiction offends due process, the Supreme

Court found, in Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985), that a nonresident
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defendant would receive notice of being subject to jurisdiction through “contract
documents and the course of dealing” with the forum state. Justice Brennan stated in the
majority opinion that “the constitutional touchstone remains whether the defendant
purposely established ‘minimum contacts’ in the forum State.” Burger King, 471 U.S. at
475. The Supreme Court found that such minimum contacts could be found if the
nonresident defendant purposely established such contacts, which created a “substantial
connection” with the forum state, and “has ‘deliberately’ engaged in significant activities
within a State ... or has created ‘continuing obligations’ between himself and residents of
the forum, ... he manifestly has availed himself of the privilege of conducting business
there, and because his activities are shielded by “the benefits and protections’ of the
forum’s laws it is presumptively not unreasonable to require him to submit to the burdens
of litigation in that forum as well.” Id. at 475-476.

The question of jurisdiction doesn’t end here though. Once it has been
determined that the nonresident defendant purposely established minimum contacts with
the forum state, the contacts,

may be considered in light of other factors to detenmine whether the assertion

of personal jurisdiction would comport with “fair play and substantial Jjustice.”

... Thus courts in ‘appropriate case[s]’ may evaluate ‘the burden on the

defendant,” ‘the forum State’s interest in adjudicating the dispute,’ ‘the

plaintiff’s interest in obtaining convenient and effective relief.’ ‘the interstate

Judicial system’s interest in obtaining the most efficient resolution of

controversies,” and the ‘shared interest of the several States in furthering

fundamental substantive social policies.” These considerations sometimes

serve to establish the reasonableness of jurisdiction upon a lesser showing of

minimum contacts than would otherwise be required. ... On the other hand,

where a defendant who purposely has directed his activities at forum residents

seeks to defeat jurisdiction, he must present a compelling case that the presence
of some other considerations would render jurisdiction unreasonable.

Id. at 475.
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Defendants claim that neither has sufficient contacts with the State of Ohio to

permit in personam jurisdiction under the Due Process Clause or Ohio’s long-arm statute.
Plaintiff makes no argument that personal jurisdiction exists under a Due
Process/minimum contacts analysis, stating “[blecause the contract at issue contains a
valid forum-selection clause, any analysis of the Defendant’s [sic] contacts to the state of
Ohio is unnecessary and irrelevant. Plaintif’s Response in Opposition to Defendant’s
[sic] Motion to Dismiss, p. 10. Because the Court has determined that the forum
selection clause at issue in this case is not valid, it must look to the Complaint and any
affidavits Plaintiff submitted with its Opposition to the Motion to Dismiss.

Nowhere in the Complaint is it alleged that Defendants have any contact with the

 State of Chio. There are also no allegations made by in the Complaint that the

Defendants: transacted any business in this state; contracted to supply goods or services
in this state; caused tortuous injury in this state; have any interest in, are using or
possessing real property in this state; or contracted to insure any person, property or risk
located within this state at the time of contracting. Additionally, Plaintiff submitted no
affidavits or exhibits to demonstrate the above. Based on this, the Court finds no basis
for it to exercise personal jurisdiction over the Defendants based on Due Process or
Ohio’s long-arm statute.
CONCLUSION

Based on the discussion contained herein, this Court finds the forum selection
clause contained in the contract at issue to be invalid and unenforceable. Additionally,
the Court finds no basis to exercise in personum jurisdiction over the Defendants based

on Pue Process under the Fourteenth Amendment or Ohio’s long-arm statute. Plaintiff

!
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has therefore failed to state a prima facie case for personal jurisdiction over the
Defendants. As personal jurisdiction over the Defendants is lacking, under Ohio Rule of
Civil Procedure, the service of process on the Defendants is also not effective. As such,
Defendants’ Motion is found to be weli-taken and is therefore GRANT;ED. There is no

Just cause for delay.

So ordered.

s/ Judge John R. Adams
JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT COURT

10
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Equipment Rental Agresment . Rental Number

Rector (Full Legal Narne) . " Renler {Full Lagal Nems)

Aaaress Ao '
lﬁﬂ&uldSIMFba 410 Soutn daain

ity Sale  County ZpCode Gy Stals County 2y Code
I I " ‘ b : lamz Romss Michigan l ] 4B065-0550
" Tetoptons Number ) ] Tabophone Number  Federal Tax 1D Nurber Stata of Qrganization

Lnn-zﬂ-?soo Lf)‘i" 762 96714 M‘_;I_: ‘

Dear Customer: We've written this Equipment Rental Agreement (thve "Rental”) In simple and easy-to-read language becatisa we wand you o understand its
terms. Please read this Renta) carefully and feal free to ask us any questions you may have about it We use the words you and your to mean the Renter
indicaled above. The we, us and our refer 1o the Rentor indicated herain,

Rental Agreement: Wa agree to rent o you and you agree to rent from us the Equipment listed below (the "Equipment™). You promise W pay us the Rontal
Payments shown below according to the payment schedule below.

Quantity Eguipment Model & Description Serial Number

| | | Matrix ! |

L ! | |

L 1 | ]

l i i |
Equipment io be new unless otherwise noted: Used [T} Reconditioned [T}

Equiprirend Location (it different from Rentar address abdve}
Addroas

Caty Stots County Zip Code Reater Contact Name Talaphoms Number

I - {

RENTAL TERM §0 Months
Transaction Terms: Rental Payment § 635.86 {plus applicable taxes} Security Deposit $ 0

checked the first payment is due approximately 60 days after date of acceptance.

Your payments shown Bbove may Rot iciuda sny spphcable Lax. if any taxes sr dus, you authorze Y3 & pay the tax when IS dus snd agres (0 rnmixunie its by pdding & charge be your Rental Paymaent. Yau
hMuwaWMuWM&nmhmmmﬂWymmdwﬂuwWuﬁhmﬁmmmmmm taxes, hves ard fale oharpes, and then to
TaTent atpow dus.

You sgrea to el v Wams. and conditions shown sbave wnd the feverse side of tus Rentsl, that those lsmis and conditions are & complels And kectush of ool mge it arwd that they may be modified
mﬂyhywﬂﬂanmwhwywanmemwwmulemm{mhmmhmﬂmﬂmymhwuywmYwﬂnuqrmlﬁlhm-wnﬂwmmboundw

Tarnlly or WW—YwWWrMManMWVWMhmanNW momuhﬂnﬂnuwmdhm-ﬂdﬂ\hdﬂhowmmnhr
Ary reanon

This Rents! 15 not biving on us il wi acteph it by ¥igRing bekow. You uthonzs us W retord B UCG-1 nancing sintenont o simiar Seatrument, and appoint L B YOur BHOMey-n-24 10 executs and dollver such
inslrumaent, in order to show our interest in the Equipment.

THIS RENTAL MAY NOT BE CANCELLED OR TERMIMATED EARLY.

Rentor: NorvVergencs, inc, Renter A

P eh DL T A7
By: X : By: X
Accepted on behalf of Rentor on: Narne(pnm)( Miclaee L} A’Ub}

patertite:_/0-2H-03  Viee Yaes
You agres that a fecsimile copy of this Rental bearing signatures may be treated as an original,

R e L TR T

Cuaranty: in (k. guaranty, you means Wie poreon(s] Making the guamnty, and we, us and our mier o the Ranior indicaled above. You will inconditianally, Joinity and severally guaranies that the Rerter will
rndudfpnrmlmanyalmo‘mdnmrwmmhwwwmmywwwwwmmmmmwmum

¥ 4°) whear: they ene due and
-dpe::r'muluw hiig: under the agr } Rty wnd promplly. You olat agres that wa may make athar srangeawents with the Renler and you will skl bo for thosn payrand and other
Wa da not hove o pobty you f the Renber s In defeul H the Renter defauits, yuuni!kmudhurmhmmmmmhmmoimanﬁmmhmdﬁuwmww
parionm all Gther cbisgadons of Rentar undsr Enis Rental i s nal necessary for us 1) procesd Trsl ageins! the Renler srdorting this guar Yu.p Teimburse L3 for 4l the sxpaneas we 1hd n enforcing
and of our fights agaust the Renter o you, inckading WMTHESM&ESTATELAWASTHERENTALW&LGOVERNTHS "OU AGREE TO JURISDICTION AND VENUE AS STATED IN
THE PARAGRAPH TITLED APPLICABLE LAW OF THE RENTAL.
Personal Guaranty: Parsonal Guaranty:
By: X({sign) . Individually By: X(sign)__ , Individually

| _Name {print) | Name (print) |

08-16-2003




RENT/TERM OF RENTAL: You apres 1o pay us the smounl specilied in this Rental as the Ranhl
Payment {Plus sy applicabla laxese) when gach p t iy dus. Your pt of tha €

will be condlusively snd mevocably esiabicshed upm the recelpt by us of your confinnation (verbst or
weattany of such acoeplance. Hawevar, i you hava nol provided us with confirmation of acceptance of
provided us with wrillen notica of pe-accaptance of tha Equipment, in edher case, mmn 10 days
MMGQWWQ(NEW will ba d: d ta have osp d and r y scoapisd the
Equipment and o have wlhonzad us to pay for the Equ.:lmm Tha urm of !hi: lenl begins on
date dagignated by wt afwr rwcelpt of il and by us
{"Cornmencamant Dale”) and continuss for the numbnr of months designated as 'Ranlnl Tem" on the
faca of this Rental, The Renlal Paymenis are payable In advance parodically a3 slaled In or on any
schedube 10 thwe Fanlal, You agree to pay an intarim Rental Payment in the amount ol one-thirbeth
{130th] of tha Rental paymant for each day from and Including the Effaciie Dade ("which shall be the
date e Equipment is installed”) unfil the day preceding the Commencamant Date,

PAYMENT: You authonze us 10 change the Rental Paymeit by nol more than 15% dus lo changes in
tha Equipmant configuration, which may occur pror lo ow acceptance of this Rantsl. Residctive
endorsemants on checks you send ko us wil nol reduca your obligations ko us. Whenever dny Rental
Fayment ¢r othar paymant is nol inads whan dus, You agres to pay us, within one month, a late
charge of the grastes of ten percent (10%) of the paymant or $20.00 for sach delayad payrrent
107 qur laternal cparating wapenses arising as a result of sach delayed payment, but only bo the
axtant parmitted by law,

LOCATICH AND OWNERSHIF OF EQUIPMENT: You will keep and use the Equipment only al “the
Equipmont localon addross.” You sgree that the Equipment wikl nol be remaved from thal address
unlass you get our wnllen pmmsshm in ndvance to move IL You agree 10 pay the costs ncurred by us
lo venfy nstal v of the Equi 1 pnor 1o oc during the term of the Rental, We are
the gwner of the Equipmant and have litie to the Equlpment

USE, MAINTEMANCE AND INSTALLATION: You ere responsiis for prolacing the Equipment from
dmganxouptbrnrmmqumwarmdﬁummywmundorlasswhl-ywhmm
Equipment. ¥ the Equipment is damaged or kosl, you agres lo conlinue to pay rent You will nol mave
the Equipmern trom the Equipment jocabion without our advance writian consant. You wil glvn us
reasonnble access lo lhe Equipment location so that we can check the Equy

Equlpment Rental (continued)

REMEDIES: If a Defaull occurs, we may do oné or more of the following: (e) cance! or tenminels this
Rental or any or all olher agreemenis thal wo have entered into wilth you: (b) require you to
immediately pay us, as lion for loss of our bargain and nol as a penalty, a sum squal ko (i) stt
amounty then dus under this Renlal plus, (i) all unpald Renlal Paymenis for the remainder of the tarm
plus our anticipaled residual intersal in the Equipmiant each discountsd to present valus al the rata of
6% per sonum; (e} deiiver the Equlpment 10 us a3 esl forth 0 the paragraph tlled Retum of
Equipment; (d) p the Equip without cotnt order snd you will not meke any
clalms sgainst us for damaqou of trespass or any other raason; and (a) exercse any olher fdghl or
ramody avnhblo al Jaw or In equity. You agree to pay all of our costs of enforcihg our rights

Includ| bla atlomeys' fess and coate. if we take possession of the
Equmnl.mmaysdlwommdu dispose of { with or withoul notice, al s public or privata sals, and
apply the not procasda (akter we have deducted afl cosls ralalad lo the gele or disposiion of the
Equipment) to the smounts that you owe us. You sgrae thal ¥ nolics of sele is required by law o be
givan, 1¢ days holice shall consttute reascnable notice. You will remain fuqmmlbla for any amounly
that are due after we have appied such net procesds, Al our i Lative, mre In Bokiti
] um;otrmcmudleepmmd!uwmwmdmybemmmmtm«w«npnmw Any
lallurs or delay by us to oxerclse any Bghl shall nol operate o3 & waiver of any right, other or uture
rights oc to modidy the armes of this Rectal.

SECURITY DEPOSIT: We wilf relain any required sacurity deposit 1o enswre your performance of your
chilgations. Any security deposit ks non-nierest bearing. We may, bul sre not pbligetad 1o, apply any
securlty depost o cure any defayll by you, in which svent you will promplly cestore sny smoutd so
appiisd, f you are not in delaull, any sscurity deposit wall be relumad Io you within 80 days aiter the
and of he originsl of ranewsl Rental Term {or 83 oiferwise required by applicable lew}, or at your
dreclon we may apply the securily dopesll fowartds your purchase of the Equipment (if we grant you a
pwehase oplion)

RETURN OF EQUIPMENT: If (a} » default occurs, or (b} you do nol purchase the Equipmant sl the
ond of thd Rental Term, you will iwmedlately retum the Equipmend lo any koczation{s) snd aboard sny
cartisr(e) wa may dssignato In the continental Unlted Sigles The Equipment must ba property packed
for stipmeant in sccord, wilh the faciurer's r s or spacifications, reight prapaid
la‘"nd insured, meintalned In accordance with the paragraph tlled Lise Mainlenance and lnstallahon snd

conditon and proper mairlenance. You wwl use the Equipment in the rmanner for whil:h [ wua
inlended, &8 required by all appiicatda manuals and instructions and keep 1t elfiplble jor any
manufaciurars certfication andior sandard, fuli service mainlenance contreél. Al your own cosl and
expenss, you wilk keap the Equipmant in good repalr, condition and worling order, ondinery waar and
tear axcepiad All raplacement parts and rapaics will become our propedy, You will nol make any
parmanent alleratons 1o the Equipmant.

REDELIVERY OF EQUIFMENT; RENEWAL: You shall provide us wilh writlen nollce, by cerified
mail, senl nol less thart 120 days nor more than 180 days prof lo the expiration of the Fanial Term or
any rerowal Renta? Tecm of your Intention either 10 exarcise any oplon o purchase s bul nol less
than all of the Equipment [f we granl you euch sn oplion) or cancel tha Ranlal snd retuin the
Equipmenl Ic us st ha snd of ha Rentsl Term i you elect to retumn the Equipment 10 us at the
sxperation of the angwmsl or any ronewal term of the Rental, you sgres (o retumn the Equipmeat In
accordance wilh ihe paragraph titled Retum of Equipment. 1T we have not recetved writien nouce
from you of your inkanuon {o purchase of retum the Equipment, the Rentad will aulomaiically renaw for
succending one-yaar pencds commancing sl the explrition of ha oignel Rentat Term, 1 thus Rental ix
renewad, the firsi ranawal payment will be duw the first day after the onginal Rental Term axplred_ Any
seowity deposit hald by us shall conlinue 1o ba heid 10 secure your porformance for the renewat
poriod,

LOSS; PAMAGE; INSURANCE: You sre responsibie for and accept the risk of loss or damage o the
£ ¥ou agres to keep w Equl insursd apawst 8Y 1isks of loss In an amount ot least
aqusl o the replacement cost uni this Rental is pald In il snd wilf U5t us as loss payee You will atso
tarry public Bablily inswrence with respect 10 the Equipment aid the use theres! Bos Rams us 83
agditonel msured. You will pive us walen praof ef this insurance befors IMs Renlal Term bagins. You
Bgrae to PIosnplly wobfy us m wikng of eny oss of destuction o damags 1 the Equipment end you
will, at owr opuon {a) repa¥ tha Equipmant o good condition and warking order, {b) repiace the
€ ke £ W good repak, condiion and working order, acoeptabie o us end
transler duar hua \o such replacernsnt Equipment lo us, such Equipment shall be subject o the Rental
and be desrned the o {c) pay o us the present velue of the toial of ol unpatd Rental
Paymenis for the full Renial jarm plus the estUmated Fair Markel Value of the Equipment st the and of
memgnm-fmmﬂmﬁdhﬁn. lﬂﬂmﬂ\tﬁlﬂﬁlpﬂwﬁ{ﬁ%lwwuﬁm&mﬂm HBentat
shall A E of fr lved by us a3 a resuft of such joss of gamage wil be
_ppued, where \oward the repl L of repak of the Equiparent ot the payment of you
obligations. 1F YOU DO NOT GIVE US PROOF OF PHYSICAL DAMAGE INSURANCE. WE MAY
(BUT WILL NOT BE OBLIGATED YOl OBTAIN QTHER PHYSICAL DAMAGE INSURANCE ANOD
CHARGE YOU A FEE FOR |T, ON WHICH WE MAY MAKE A PROFIT, OR WE MAY CHARGE YOU
A MONTHLY CHARGE EQUAL TO 0.25% OF THE ORIGIMAL EQUIPMENT COST OUE YO THE
INCREASED CREDIT RISK TO US A5 WELL AS TO COVER OUR INCREASED INTERNAL
QVERHEAD $OSTS OF REQUESTING PROOF OF PHYSICAL DAMAGE IMSURANCE FROM YOU,

ASSIGNMENT: YOU MAY MOT SELL, PLEDGE, TRANSFER, ASSIGN OR SUBRENT THE
EQUIPMENT OR THIS RENTAL, We may setf, assign or transfer ali or any part of this Rental
andior the Equipment without notitying you. The nww ownar witl have the sams rights that we
have, but not our obligutions. Yuu agrew you will not assert against the new owner sny clalms,
datenses or sat-ofis thal you may have againet us,

TAXES AND FEES: You agres Lo pay whan dus all saias and use laxas, personal proparty taxes and
N other laxes snd charges, icense and registration feas, relating to the cwrlership, leasing, rental,
tala, guechasa, possassion oc use of the Equipmant as part of this Rantel or a& bited by us. You agrye
o pay us any esimaled laxes whon we faquasl paymenl, You sgrea that f we psy any inxes or
charges o0 your behall in excass of the ssimated txas previously collecied, you shall reimbure us
for all such payments und shall pay us a late charge (ss described in the paragreph Uded Payment) on
such payments it applicable with e naxt poymanl. You agres o pay us & monthly fes up lo one

Saleable Condition”. "Aversge Saleable Condifon” means thal all of tha Equipment 15
lmmodlnt-ry availabie for use by o lhird party buyer, user of Renler, other than yoursel. withoul tha
noed for any repair ur refurblshment. A¥ Equipment mus! be free of markings. You will pay us for any
missing or defactive parts or ac rias, Including manusis and licensey. You will contrhue lo pay
Renial Paymenls unlll the Equipment Is recebved and accepled by us.

ARTICLE 2A STATEMENT: YOU AGREE THAT IF ARTICLE 2A OF THE UNIFORM COMMERCIAL
CODE IS DEEMED TO APPLY TO THIS RENTAL, THIS RENTAL WILL BE CONSIDERED A
F'N.ANCE&EASE THEREUKDER, YOU WAIVE YOUR RIGHTS AND REMEDIES UNDER ARTICLE
2A of the UCC,

APPLICABLE LAW. You undarsiand that the Equipment may be purchesed for cash o # may be
renisd By signing this Renla), you acknowiadgs that you have chosen lo ranl the Equipment from us
or the lerm of thia Renlal, and Lhal you have agreed to pay the specified Rental Payment and othgr
teea described herein. We bolh intend © comply with apphcable laws. It it is delsrmined tal your
Rental Payment resulls in a payment graater than would bo aliowsd by spplicable faw, then any
axcess collecind Dy Us Wil be epphed W any Dutsianding baiance Gue Bhd owing under this Rental, In
no everd will we charge or recaive of Wil you pay ahy amounis In sxcess of that allowed by applicabla
Tew . This agresmaent ahall ba governed by, construed and sntorced In accordance with the laws
of the State ln which Reator's princlpal ¢ffices are localad o, If this Lease is assigned by
Rentor, ha Stalr I which the sasignes's principal offices ars Jocsied, witheut regard to such
State’s cholce of law considerntions and afl legal actions relnting 10 this Lease shall be venusd
waclustvely In & stie or Isderal court localed within that Stale, aucth court to bs chosan sl
Rentor of Rentor's assignes's sole option. You hereby walve right to a trial by Jury in my
wsulh in wny way relating 1o this renial,

ADDITIONAL SERVICES: To request coples of yous bitkng of payivent history o for othes informetion
of sarvicas with respect o your Renlal, pleasa contact us. You wil be charged s raasonabis les for
these strdces

QTHER GCONDITIONS: You understand and agres that,

YOUR DUTY TO MAKE THE RERTAL PAYMENTS IS UNCONDITIONAL DESPITE EQUIPMENT
FAILURE, DAMAGE, LOSS QR ANY OTHER PROBLEM. RENTER IS RENTING THE EQUIPMENT
“AS 15”, WITHOUT ANY WARRANTIES, EXPRESS OR IMPLIED, INCLUBING WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR FURPOSE N CONNECTION WITH THIS
AGREEMENT. If the Equipment doss not work as ted by the or il

o if the manufacturer or suppller or any other parson falls to provide sarvice or malnhlnnca
or It the Equipmant Is tisfactory for any reason, you will mahe any stuch clalm sclely

gal the © utxcturer or supplier or other person and will make M clalm against us.

If arvy term of this Rantal canflicts with any law (n » staty where the Rental I8 to be enforeed,
then the conflicting term shall be null and vold to the sxtent of the conflict but this will not
Invaitdsta the rest of this Rental.

NO WARRANTIES: We are renting the Equipment to you “AS 15", WE MAKE NO WARRANTIES,
EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF MERCHANTABILITY OR FITHESS FOR A
PARTICULAR PURPDSE M CONNEGTION WITH THIS AGREEMENY, We transtar 10 you for the
term of this Rental sll warranties, i any, mada by manufacturer or supplier to us. We are not
llabis te you for any modiflent) or resclssion of lfer or manut warranties, You
agres to conunua m-ldng paymmn to us undar this Rental regardinss of any clalms you may
have againat the . YOU WAIVE ANY RIGHTS WHICH wOULD ALLOW
Yo TO: {a} cancel ot npudhlo the Rental; (b) refect or revoke P of the Equi

{c) grant & secudty Intersst In the Equlpmnm. (d) accept partisl dallvery of the Equipmant; (c] s
covnr' by m-klnq .ny purchass or Rental of substhute Equipment; and {f] sssk spascific

hundred wnd ity thousandihg of pne parcenl {.150%) of the original Equip cos! ta relmb us
for our eosla of preparing, nmmng arwd filing any such retums You agree, snd we have lha right to {i)
bill monthiy the aal d applicalis p prapeity laxas logsther with ihe ieas described herein
ahd (i) il any remaining estimated amound dus ypon assesgmen of such laxas, withoul regard Lo any
discounts we may cbtan You slso sgree lo 8ppoinl us as your atlomey-infact {2 kign your neme 1o
any decument for the purpose of such fling, 4o long as the Ming does not interfere with your right o
use e Equiprnanl Wa may charge you and you ghzll pay lo us a one Ume sdministralive fos of up 10
$75.00 1o relmix us for do tation and lnvestigation costs. You also agroe ko pay us dor any
filng and relaasing less prascribed by the Unliom Commerclal Code or other faw including filing or
other fees incurred by us.

LIABILITY: Wa are not responsibie for any lossss or lnjurisa caused by the installation or yaa
of the Equipmant. You sgres 1o relmburss us for and to defend us agsinst any cialms lor the
Joseen or Injuriss caused by the Equigment.

DEFAULT: Each of the fokowing ta & "Dafaul™ under this Rental: (x) you fai to pay any Rentsl
Paymen! o¢ any other payment whan due, (b)-you fal lo parioim any of your oiner obligatons under
this Renlal or in any othar agreamend with us or with any of our offiliaies, and this fallure conlinyes for
10 days afinr wa heva rotifed you of I, {c} you becema solvent, you dissclve of are dissthved, you
fall to pay your debiy a8 (hoy mature, you assign your assets for the brenafit of your credilor, of you
enter [voluniarily or involuntarily) any benkinuptcy o morganizition procosding, of (o) any gusramtsr of
this Rental dies, does not parfonm ils obligations under tha guaranty, or bacormss subject lo ona of the
events lisled above

part galnst us.

¥OU UNDERSTAND THAT ANY ASSIGHEE 15 A SEPARATE AND WDEPEHDENT COMPANY
FROM RENTOR/MANUFACTURER AND THAT NEITHER WE HOR ANY OTHER PERSON IS THE
ASSIGHEE'S AGENT, YOU AGREE THAT HO REPRESENTATION, GUARANTEE OR WARRANTY
BY THE RENTOR OR ANY OTHER FERSON {5 BINDING ON ANY ASSIGNEE, AND NO BREACH
BY REMTOR OR ANY OTHER PERSOM WILL EXCUSE YOUR OBLICATIONS YO ANY
ASSIGKEE.

_/p-_}
Il i subrodiog via
facsimile,

Recyter]

09-16-2003



SUMMIT COUNTY, OHIO

PREFERRED CAPITAL, INC., i CASENO. CV 2004-10-5517

[ § .

Plaintiff, ' JUDGE BRENDA BURNHAM-UNRUH
vs. \  AFFIDAVIT OF
VID W. ORLANDO

HOME FURNISHINGS OF E DA
CLARKSTON, INC. .

| §

Defendant. :

I, David W. Orlando, being first duly sworn, depose and say:

1.

2.

- e g ma s av oas A&t HBALULL PAX rage: uvs-tuuy

Aprendix 4

IN THE COURT OF COMMON PLEAS

I have personal knowledge of the facts set forth herein, and am competent to
testify thereto.

Home Fumishings of Clatkston, Inc. (“Home Furnishings™) bas been named as a
Defendant in a case captioned Preferred Capital, Inc. v. Home Furnishings of
Clarkston, Inc. filed in the Ohio Surnmnit County Court of Common Pleas, Case
No. CV 2004-10-5517 (“the Lawsuit”).

Home Fumishings of Clarkston, Inc. is a Michigan corporation, established in
approximately 1995, with its principal place of business in Clarkston, Michigan.

I am President of Home Fumishings, a position I have held since Home
Furnishings was established.

I am a resident of the State of Michigan.
Home Furnishings is not licensed to do business in the State of Ohio.

Home Furnishings does not have any agent appointed for service of process in the
State of Ohio.

No one on behalf of Home Furnishings has ever been present in the State of Ohio
ta conduct business on behalf of Home Furnishings.

To the best of my knowledge, Home Furnishings has transacted business with
fewer than ten (10) customers who live in the State of Ohio, out of approximately
Twelve Thousand Five Hundred E1ghteen (12,518) total customers since Home
Furnishings was established.




- 10.

i1.
12.
13,
14.
15.
16.

17.

18.

19.

20.
21.

22,
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To the best of my knowledge, Home Furnishings bas never entered into any
contracts to supply goods or services in the State of Ohio, except to deliver
furniture to the fewer than ten (10) customers described in Paragraph 9 who
purchased their furniture fiom the Home Furnishings store in Clarkston,
Michigan,

Home Furnishings has never contracted to insure any person, property, or risk in
the State of Ohio.

Home Furnishings bas never taken advantage of any of the privileges or benefits
of Ohijo laws.

Home Furnishings has ever maintained any business operations or facilities in the
State of Ohio.

Home Furnishings has never advertised its business operations in the State of
Ohio.

Home Furnishings has never owned a bank account or telephone listing in the
State of Ohio.

Home Furnishings has never used, possessed, or owned any interest in any real
property in the State of Ohio.

The Lawsuit relates to a certain Equipment Renfal Agreement, a copy of which is
attached as Exhibit A to the Complaint of Preferred Capital, Inc. (“Preferred
Capital”) in the Lawsuit, which Equipment Rental Agreement was signed by me
as President of Home Furnishings in Clarkston, Michigan, on or ahout January 7,
2004. The Equipment Rental 'Agreement was signed by a representative of
NorVergence, Inc. (“NorVergence™) on or about February 2, 2004.

The Equipment Rental Agreement was a form contract presented to Home
Furnishings by a representative of NorVergence. Neither Home Fumishings nor I
were offered any opportunity to negotiate or alter any of the Agreement’s terms,
including the paragraph captioned “Applicable Law” on Page 2 of the Agreement.

Both Home Furnishings and I were induced to sign the Equipment Rental
Agreement based upon misrepresentations by a representative of NorVergence,
including misrepresentations relating to installation, performance and benefit.

After the Equipment Rental Agreement was signed in Clarkston, Michigan, a
single “Matrix box” was delivered to Home Furnishings.

The Matrix has pever performed and has never been of any benefit, all as
previously represented.

The Equipment Rental Agreement does not mention the State of Qhio.
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23. Home Furpishings did not enter into any contract with NorVergence which
required performance of any contract terms in the State of Ohio.

24.  Home Furnishings never entered into any contract with Preferred Capital, Inc.
whatsoever.

25. At the time the Equipment Rental Agreement was signed, neither Home
Fumishings nor I was aware that NorVergence had purportedly entered into a
Master Program Agreement with Preferred Capital in September, 2003, a copy of
which is attached to Preferred Capital’s Complaint as Exhibit B.

26. At the time Home Furnishings and I signed the Equipment Rental Agreement,
neither Home Fumnishings nor I was aware or anticipated that the Equipment
Rental Agreement would be assigned to Preferred Capital, who would bring suit
against Home Furnishings in the State of Ohio.

27.  Home Furnishings never knowingly or specifically agreed to be sued in the State
of Ohio.

28. The claim in the Lawsuit does not relate to any business transacted by Home
Furnishings in the State of Ohio.

29. The claim in the Lawsuit does not relate to any conduct of Home Pumishings in
the State of Chio. -

FURTHER AFFIANT SAYETH NAUGHT -

il Ll

DAVID ORLANDO

stATEOF _/Nithigarl
e ) §S
COUNTY OF /3

Sworn to me before and subscribed in my presence this /L) O aday of W

2004.
/ﬁ/c.g W \Zﬁw ﬁm@/
,f' Ngtary
My Commission Expires: / / SACQUELINE B. MILLER
: Bistary Publio, Cakiand County, Bl
1222805/1/000000/6772 | iy Commioslon Expires March 13, 2007
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IN THE COURT OF COMMON PLEAS |
SUMMIT COUNTY, OHIO

CASE NO, 2004-C%-09-5385

PREFERRED CAPITAL, INC, )
)
Plainuff } JUDGE BURNHAN UNRUH
)
)
w8, H
) Affidavit of Michart L. Nug
CUSTOM DATA SOLUTIONS, INC.,, )
}
Defendaat }
)
STATE OF MICHIGAN }
Jee:
COUNTY OF MACOMR 3

MICHAEL L. NUD], being first dudy swom, according to taw deposes md states 4

follows:
1. I am the Vioe President of Custom. Data Sedutions, Inc. (e “Corporation”),
2. I make this affidavit based upon fuets personally known by me sod in sapport of

Defendunt’s Mation 1w Dismise for Lack of Parconal Joxisdiction,
3, The Corporation filod suit on the identical tssyoy i dis case on August 10, 2004
in Mucorb County, Michigan, Cage No. 4-3576-CK,
4 The Maintifl was served with the complaint on August 13, 2004,
3. The Corporstiess amented the compiaint on September 2, 2004,
o Prederced Capial, Too.. the Plabntifl n this astion, rawined counsed and entered n
appearacce ju the Macomby County, Micliigen case on September 13, 2004,

7. Despite the pending Macomb County, Michigen lawsuit, Plaindff Preferred

EXHT

2 !
0 ..,...#--A:..-u...._."w-
.
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Capital, Inc. fited suit o Summit County, Ohio on Seprember 28, 2004,

8. The Corparagon wus not served with the Complaing in this case until October 6,
2004,

8. The Comporatdon denies the alogations conitined in paragraphs Onpe through
Eighteen of Plaing s Complaint.

10, The Corporation is a soeall basiness, operating in Macomb County, Michizan,

1L, The Bguipment Renta) Agreeinents atiached py Exbabits & aed B to Flainkif
Prefesred Copital, Ine’s Complaint are by amd between Norvergencs, Ine., a New Jersey
carporation as Rentor, and Custom Data Sofutions, Inc., 2 Michigai corporation gs Renex,

12, The propeny covened by the Hguipment Rental Agreements is tocaied in the Stae
of Michigan; these is no property Jocated i the State of Objo.

13, AN discussiony concerning any possible agresnumts between the parties teok
place in Michigun; the agroements were exenitsd in Michigsn,

14, The Corporation had ne opportunity 10 negotitie any of the wrms of the
Bauiprment Rerntal Agremeents, as we wore tofd by Norvergenos that the Biuiprment Reasal
Agroements were ihelr standard form comract and to “take it or leave it

15, Funhet, the Corporation wias required wx enter into the Bouipment Baspsd
Agrecments in order to receive the “puiranteed savings” offered as port of the lotal
telecommunications and services packoge offered by Norvergence, Inc.

16.  The Bquipment FRemal Agmeements are  worthless  without e tom!
telecommunications services supplied by Norvergence. Inc.

. WNorvirgenes, Ine ceased providing wiccommeuuication services in July of 2004,
when Norvergence fifed for Chupter 7 Backrupiey liquidaion,

16, The Corporation was not informed of the trangler of the Equipmenr Remal
Apreesnents before or at the tiree that the Corporation gigned them,

19, The Comporarion signed the Pouipment Rentsd Agreement Qctohber 24, 2603, See

Exhibits & & Ko the Complaint,

L2
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20.  The purported jurisdiction clese in the Tquipmeat Rental Agrecaems dws o

specitically vefer to the State of Ghie. Rather, the clrase is vagus and ambiguous, and puipots

to assign jurisdiction to any place where ity 458 gnor conducts buszaess.

21, The Corporaiion was notitied of he transfer of e Bquipment Reotal Apreements

0 the PlainidY by Jetters dated Novenber 21, 2003, See BExhibits B & G 1w e Complaint.

22, On Moy 7, 2004, the Corporation notdfied the Plaincfl, via certified U.8. Mal,

that the Fyuipmeat covered by the Bquipmeat Rewinl Agreemernts was not instidied, nm

operational, amd Norvergense was wneble to provide ielocommunication sedvices throggh this
equipmont.

29, It is extreinely invonvénient for me, the Corporation, and our employes witnesses

1o travel o Thio to defend iz sust.

4. The Corpteation contractad for wiecommunication servites and equipment with

the Rentar, Novvergence.

25. The Corpocation dogs not own any propeety nor does it have any bank aceoants or

telephone Nstings in the Suaie of Ghio,

26.  'The Corporation does noi adveruse n Olic, wor does it distribute sny Tyens or

nse sukes tepregentutives i1 the Statg of Ohlo.

27, Im lighl of the sbove and forepning, Defendant condd not forsses Btigatiog in
Ohig,

78, The Corporeion does not and has aot caccied out any stggificant husiness in Okio.

29.

Accordingly, the Corporalion respectfully reguests that the Cowrt dismiss this zase
50 that the paries cax Higate these issues in the previously filed, peading Michigan Coort case.

Affiant fucther sayeth naught.
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Not Reported in N.E.2d

2002 WL 1821676 (Ohio App. 10 Dist.}, 2002-Ohio-4047

(Cite as: 2002 WL 1821676 (Ohio App. 10 Dist.)}

c

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,

Court of Appeals of Ohio,
Tenth District, Franklin County.
AUTOMOTIVE ILLUSIONS, LL.C,
Plaintiff- Appellant,

v.

REFLEX ENTERPRISES, LL.C,
Defendant-Appellee.

No. 01AP-1445,

Decided Aug. 6, 2002,

Plaintiff filed complaint against defendant, alleging
breach of dealer agreement which contained forum
selection clause providing that all disputes between
the parties would be brought in state or federal
courts of certain city and county in another state.
The Court of Common Pleag, Franklin County,
sustained in part defendant's motion to dismiss for
fack of jurisdiction or venue, and denied plaintiff's
motion for relief from judgment. Plaintifl appealed.
The Court of Appeals, Bowman, J., held that trial
court acted within its discretion in denying
plaintiffs motion for relief from judgment on
ground that plaintiff failed to meet its burden of
showing that 1t could maintain meritorious claim for
breach of contract in Ohio court.

Affirmed.

West Headnotes

Judgment €379(2)

228k379(2) Most Cited Cases

Trial court acted within its discretion in denying
plaintiff's motion for relief from judgment on
ground that plaintiff failed to meet its burden of
showing that it could mamtain meritorious claim for
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breach of contract in Ohio court, in proceedings
predicated on alleged breach of dealer agreement,
where agreement contained forum selection clause
providing that venue for all disputes would be in
state or federal courts of certain city and county in
Texas, and plaintiff provided no evidence of fraud
or overreaching, or that enforcement of forum
selection clause would be unreasonable or unjust.
Rules Civ.Proc., Rule 60(B).

Appeal from the Franklin County Court of
Common Pleas. .

Christopher J. Minnillo, for appellant.

Chermesky, Heyman & Kress, PL.L.,, and Thomas
P. Whelley, I1; and Corrigan & Corrigan, P.LL.C.,
and Carl A. Corrigan, for appellee.

BOWMAN, I.

*1 {9 1} Plamtiff-appellant, Automotive Ulusions,
LLC, appeals from a Franklin County Court of
Common Pleas entry overruling appellant's motion
for relief from judgment.

1 2} On Iuly 23, 2001, appellant filed a
complaint  against defendant-appellee, Reflex
Enterprises, LLC ("Reflex Enterprises"), alleging
breach of a dealer agreement. The dealer
agreement, which was attached to appellant's
complaint, provided that venue for all disputes
between the parties would be in the state or federal
couris of San Antonio, Bexar County, Texas.

{1 3} On August 21, 2001, Reflex Enterprises
filed a motion to distniss, pursuant to Civ.R. 12(B),
for lack of junisdiction and venue. Appellant
contends that it was not served with a copy of this
motion and, accordingly, it did not file a response.

{4 4} By decision and entry dated September 28,
2001, the trial court noted that appellant had made
no attempt to demonstrate that the forum selection

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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clause: was invalid or unenforceable. The court
therefore concluded that the cause was valid and
sustained in part Reflex Enterprises’ motion to
dismiss.

{9 5% On October 9, 2001, appellant filed a
meotion for relief from judgment pursuant to Civ.R.
60(B). Appellant attached the affidavits of its
attorney and the receptionists in his law firm, who
testified that they had not received a copy of Reflex
Enterprises' August 21, 2001 motion to dismiss.

{Y 6} By decision dated November 29, 2001, the
trial court overruled appellant's motion for relief
from judgment. The court determined that appellant
made its motion within a reasonable time and that,
in light of its evidence of failure of service,
appellant had demonstrated excusable neglect. The
court further concluded, however, that appellant
failed to demonstrate that it had a meritorious claim
or defense to present if relief were granted, a
required element to prevail on a CivR. 60(B)
motion for 1elief from judgment. The court
reasoned that appellant had provided no evidence
that the forum selection clause resulted from fraud
or overreaching, or that its enforcement would be
unreasonable and unjust.

{§ 71 Appellant now assigns the following error:

(Y 8 “THE TRIAL COURT ERRED IN
OVERRULING APPELLANT'S MOTION FOR
RELIEF FROM JUDGMENT ON THE GROUND
THAT NO MERITORIOUS CLAIM OR
DEFENSE EXISTED TO THE CHOICE OF
FORUM PROVISION CONTAINED IN A

DEALER AGREEMENT EXECUTED
BETWEEN APPELLANT, APPELLEE AND
AUTOMOTIVE PROTECTION."

{1 93 CivR. 60(B) provides, as follows, in
pertinent part:

{1 10} "On motion and upon such terms as are
just, the court may relieve a party or his legal
representative from a final judgment, order or
proceeding for the following reasons: (1) mistake,
inadvertence, surprise or excusablie neglect * * *; or
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(5) any other reason justifying relief from the
judgment. The motion shall be made within a
reasonable time, and for reasons {1}, (2) and (3) not
more than one year after the judgment * * **

*2 {f 11} To prevail on a motion for relief from
judgment purseant te Civ.R. 60(B), the movant
must demonstrate: (1) that the party has a
meritorious claim or defense to present if relief is
granted; (2) that the party is entitled to relief under
one of the grounds stated in Civ.R. 60(B); and (3)
that the motion is made within a reasonable time.
GTE Automatic Electric v. ARC Industries (1976),
47 Ohio St.2d 146, 351 N.E.2d 113, paragraph two
of the syllabus, To warrant Civ.R. 60(B) relief, "the
movant must allege operative facts with enough
specificity to allow the court to decide whether it
has met" the three requisite elements. Elyria Twp.
Bd. Of Trustees v. Kerstetter (1993), 91 Ohio
App.3d 599, 601, 632 N.E.2d 1376. The trial court
must overmule a Civ.R. 60(B) motion if any one of
these three requirements is not met. Rose Chevrolet,
nc. v. Adams (1988), 36 Ohio St.3d 17, 20, 520
N.E.2d 564. "A Civ.R. 60(B) mation for relief from
judgment cannot be used as a substitute for a timely
appeal or as a means to extend the time for
perfecting an appeal from the original judgment."
Key v. Mitchell (1998), 81 -Chio St.3d 89, 90-91,
689 N.E.2d 548,

{9 123 A CivR. 60(B) motion for relief from
judgment is addressed to the sound discretion of the
trial court, and a quling on the motion will not be
disturbed on appeal absent a showing of abuse of
discretion. Griffey v. Rajan (1987), 33 Ohio St.3d
75, 77, 514 NE.2d 1122, " 'The term "abuse of
discretion” connotes more than an emor of law or
judgment; it implies that the court's attitude is
unrcasonable, arbitrary or unconscionable.! *
Blakemore v. Blakemore {1983), 5 Ohio St.3d 217,
219, 450 NE.2d 1140. A trial court abuses its
discretion if it denies a Civ.R. 60(B) motion when
the movant has demonstrated all three factors. See
Mount Olive Baptist Church v. Pipkins Paints
(1979), 64 Ohio App.2d 285, 289, 413 N.E.2d 850.
"If the material submitted by the movant in support
of its motion [for relief from judgment] contains no
operative facts or meager and limited facts and

© 2005 Thomson/West, No Claim to Orig,. U.S. Gavt. Waorks,
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comclusions of law, it will not be an abuse of
discretion for the trial court to refuse to grant a
hearing and overrule the motion " Adomeit v.
Baltimore (1974), 39 Ohio App.2d 97, 105, 316
N.E.2d 469.

{§ 13} The trial court did not abuse its discretion
when it overruled appellant's motion for relief from
judgment, as appellant has not met its burden of
showing that it can maintain a meritoricus claim for
breach of the dealer agreement in an Ohio court.

{y 14} The Dealer Agreement at issue states:

{§ 15} "All disputes concerning the validity,
interpretation, or performance of this Agreement
and any of its terms or provisions, or any rights or
obligations of the parties hereto, shall be goveined
by the laws of the State of Texas with venue in the
state or federal courts of San Anionio, Bexar
County, Texas."

{§ 16} In Kennecorp Mige. Brokers, Inc. v.
County Club Convalescent Hosp., Inc. (1993), 66
Ohio St.3d 173, 610 N.E.2d 987, syllabus, the Ohio
Supreme Court held that "[a]bsent evidence of fraud
or overreaching, a forum selection clattse contained
in a commercial contract between business entities
is valid and enforceable, unless it can be clearly
shown that enforcement of the clause would be
unreasonable and unjust.” Appellant has not met its
burden on its motion for relief of judgment because
it has provided no evidence of fraud or
overreaching, or that enforcement of the forum
sclection clause would be unreasonable or unjust.

*3 {7 17} Appellant contends that the trial court
should conduct an evidentiary hearing or allow
appelant to pursue discovery in order to ascertain
whether enforcement of the forum selection clause
would be unreasonable or unjust. In order to prevail
on its CivR. 60(B) motion, however, appellant
must allege operative facts to demonstrate that it has
a meritorious claimn.

{1 18} The affidavits of appellant's atiomney and
his office staff were directed to the issue of service
of the motion to dismiss. The affidavit of Consuella

© 2005 Thomson/West. No Claim to QOrig. U.S. Govt. Works.

Page 4 of 4

Page 3

Oliver, appellant's chief financial officer, states the
contract with Reflex Enterprises was a negotiated
contraci and addresses appellee's contacts with
Ohio. Neither the memorandum in support of the
motion for relief from judgment nor the affidavits
make any reference to fraud or ovemeaching, or
state a reason to find enforcement of the forum
selection clause would be unreasonable or unjust.
Thus, appellant failed to allege operative facts to
warrant relief from judgment and was not entitled to
a hearing. UAP. Columbus JV 326132 v. Plum
(1986), 27 Ohio App.3d 293, 500 N.E2d 924
Appellant's speculation is inadequate to warrant
relief from judgment or to require a hearing.

{1 19} Appellant further argues that, pursuant to
Ohio's long arm statute, an Ohio court may exercise
personal  jurisdiction over Reflex Enterprises
because Reflex Enterprises had the requisite
minimum contacts in Ohto. The Kennecorp court
noted, however, that "a minimum-contacts analysis
* % * 15 not appropriate in determining the validity
of forum selection clauses in commercial contracts."
Id. at 175, 610 N.E.2d 987. Accordingly, appellant's
argument is inapposite to the issues before this
court. ’

{1 20} For the foregoing reasons, appellant's
assignment of error is overruled, and the judgment
of the Franklin County Court of Common Pleas is
affirmed.

Judgment affirmed.

TYACK, P}, and KLATT, JJ., concur.

2002 WL 1821676 {Ohic App. 10 Dist),
2002-Ohio-4047

END OF DOCUMENT
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c
Only the Westlaw citation is currently available.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Qhio, Eighth District,
Cuyahoga County.
FOUR SEASONS ENTERPRISES,
Plaintiff-Appellant,
V.
TOMMEL FINANCIAL SERVICES, INC,, ET
AL., Defendant-Appellee.
No. 77248.

Nov. 9, 2000,

Civil appeal from Cuyshoga County Common
Pleas Court, Case No. CV-387065.

James D. Romer, Esq., James R. Douglass, Esq.,
and Douglass & Defoy, Cleveland, OH, For
Plaintiff-Appellant, '

Gregory R. Glick, Esq., Chagrin Falls, OH, For
Defendant-Appellee.

JOURNAL ENTRY AND OPINION

KARPINSKI

*1 Plaintiff-appellant Four Seasons Enterprises
appeals from the decision of the Cuyahoga County
Court of Common Pleas granting the motion to
dismiss filed by Tommel Financial Services and its
officers and employees. Finding that the trial court
erred in dismissing this case with prejudice, we
reverse and remand,

Four Scasons operates a tanning salon in
Cleveland. In 1996, it had leased tanning beds from
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defendant corporation Tommel Financial Services
(Tommel). [FN1] In 1998, Four Seasons again
negotiated with Tommel to lease different tanning
beds. Following telephone, fax, and mail
negotiations, the parties executed a contract on
January 6, 1999. Four Seasons sent a check for
advance rental payments for the tanning equipment
in the amount of $2,996.24 to Tomumel on January
19th, which check was deposited by Tommel on
January 25th. On January 29, 1999, Tommel faxed
a recission letter to Four Seasons and refused to
return the $2,966.24.

FN1. The remaining defendants are all
officers and/or employees of defendant
Tominel.

Four Seasons filed suit in Cuyahoga County
alleging breach of contract, unjust enrichment,
violation of a constructive trust, violation of R.C.
1310.54, fraud, and civil conspiracy. After being
granted one leave to plead, Tommel filed a motion
to dismiss or, in the alternative, to stay proceedings,
in order to recommence action in proper forum. The
trial court granted its motion to dismiss with
prejudice. [FN2] Four Seasons timely appealed.

FN2. In their motion, appellees requested
dismissal without prejudice.

For its sole assignment of error, Four Seasons
states THE LOWER COURT ERRED IN
FINDING THAT, AS A MATTER OF LAW, IT
LACKED JURISDICTION.

The standard of review on a motion to dismiss in a
personal jurisdiction claim requires the court to
construe the facts most favorably to the plaintiffs.
Heritage Funding v. Phee (1997), 120 Ohio App.3d
422, 429, 698 N.E.2d 67. However, whether the
court should consider evidence outside the
pleadings is unsettled. For a Civ.R. 12(B)(6) motion
to dismiss, the court is restricted to the pleadings.

© 2005 Thomson/West. No Claim to Orig. U.S. Govi. Works.
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But
[clourts are split as to what evidence may be
considered in ruling on Civ.R. 12(B) motions,
when a Civ.R. 12(B}{(6) motion is not at issue.
See Agoste v. Leisure World Travel (1973), 36
Ohio App.2d 213, 304 N.E.2d 910. Cf. Jurko v.
Jobs Europe Agency (1975), 43 Ohio App.2d 79,
N.E.2d 264 (holding that the trial court is not
limited to the allegations in the complaint, when
ruling on a Civ.R. 12(B)(2) motion}.

Central Ohic  Graphics v. ('Brien Business

Equipment (Mar. 28, 1996) Franklin App. No.

95APEO8-1016, unreported, 1996 Ohio App.

LEXIS 1315, at * 11.

It is clear, however, that the burden of proof is on
the party challenging the clause; it is incumbent
upon [the party seeking to avoid the forum selection
clause] to show that trial in [that venue] 'will be so
gravely difficult and inconvenient that [it] will for
all practical purposes be deprived of its day in
court.' Interamerican Trade Corporation v.
Companhia Fabricadora de Pecas (1992), 973
F.2d 487, 489, quoting Breman v. Zapata (1972),
407 U.S. 1 at 18,92 8.Ct, 1907, 32 L.Ed.2d 513.

Four Seasons lists five issues under its sole
assignment of error. However, appellee Tommel
disputes only one of the issues, whether or not the
forum selection clause was valid and should be
enforced, and, if so, whether to dismiss the case or
stay  the proceedings pending  Plaintiff's
recommencing the case in the proper jurisdiction of
Colorado. {(Appellee's Brief at 4.)

*2 The first question raised in this appeal is
whether the forum selection clause is enforceable.
At common law forum selection clauses were not
favored. However, the United States Supreme Court
in Bremen v. Zapata (1972), 407 US. 1, 92 S.Ct.
1907, 32 L.Ed.2d 513, found that because of the
increase in global trade and business transactions,
enforcement of forum- selection clauses is fair. This
view has been followed by the Supreme Court of
Ohio.

[Florum selection clauses in the commercial

contract context should be upheld, so long as

enforcement does not deprive litipants of their
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day in court. Therefore, we hold that absent
evidence of fraud or overreaching, a forum
selection clause contained in a comrmercial
contract between business entities is valid and
enforceable, unless it can be clearly shown that
enforcement of the clause would be unreasonable
and unjust.
Kennecorp v. Country Club Convalescent Hosp.
(1993), 66 Ohio St.3d 173, 176, 610 N.E.2d 987.
Thus absent any good cause to invalidate the forum
selection clause, Ohio law will enforce it.

The Restatement (Second) of Conflict of Laws S
80 (1988 Revision), comment c, discusses three
situations in which a court might conclude that a
forum-selection clause was unenforceable. The
provision may be unenforceable if (1) it was
'obtained by fraud, duress, the absence of economic
power or other unconscionable means,’ (2) the
designated forum ‘would be closed to the suit or
would not handle it effectively or fairly,' or (3) the
designated forum ‘'would be so seriously an
inconvenient forum that to require the plaintiff to
bring the suit there would be unjust.' Security Watch
v. Sentinel Systems (6th Cir.1999) 176 F.3d 369,
375, citing the Restatement of Conflict of Laws.

Four Seasons alleges fraud in the contract and
claims that this fraud provides adequate grounds for
invalidating the forum selection clause. However, in
order to invalidate the forum selection clause, the
fraud alleged must relate directly to the nepotiation
or acceptance of the forum selection clause itself,
and not just to the contract generally. It is settled
law that unless there is a showing that the alleged
fraud or misrepresentation induced the party
opposing a forum selection clause to agree to
inclusion of that clause in the contract, a general
claim of fraud or misrepresentation as to the entire
contract does not affect the validity of the forum
selection clause. Moses v. Business Card Express
(6th Cir.1991), 929 F.2d 1131, 1138. (Emphasis in
original.) Thus even if plaintiffs were induced to
enter info the agreement by fraud, deceit and
misrepresentation, this would not affect the validity
of the forum selection clause. /d. at 1135. [FN3]
Where there is no contract of adhesion and a party
is not somehow compelled to enter into a contract,

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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the fact that the forum selection clause is so
important to the defendant to be non-negotiable
works against the plaintiff's position, rather than for
it. Id. at 490.

FN3. Ohio courts treat forum selection
clauses in a similar manner as the federal
courts. Interamerican Trade Corp. v
Companhia Fabricadora de Pecas (6th
Cir.1992), 973 F.2d 487, 489.

In its opposition to the motion to dismiss, Four
Seasons further states it was not aware of the
reverse side of the contract, which had been faxed
to.it, until after this suit was filed. It is not clear
from the pleadings whether the two pages (which
consist of a two-sided sheet in the original) were
faxed at the same time. In its bref in opposition to
the motion to dismiss, Four Seasons states, Plaintiff
was not aware at the time it accepted the offer from
Tommel that the Agreement comprised two pages,
one page on the front of the agreement and a second
page on the back side of the Agreement. Brief in
Opposition to Defendant's Motion to Dismiss or in
the Alternative, Motion to Separate Claims Pursuant
to Rule 42(B) of the Ohio Rules of Civil Procedure
at 2. However, an examination 6f the contract
shows that in capital letters just above the lessee's
signature line on the first page is written, SEE
REVERSE FOR ADDITIONAL TERMS AND
CONDITIONS WHICH ARE PART OF THIS
LEASE. This sentence should have given Four
Seasons notice that there was more o the lease than
the first page; Four Seasons was, therefore, liable
on all terms of the lease.

*3 Additionally,the first page of the lease contains

a personal guaranty which Four Seasons'

representative signed. This guaranty states
{tlhis Guaranty shall be govemed by the laws of
the State of Colorado. The undersigned
acknowledges that, for the purposes of
enforcement of this Guaranty, he is conducting
business in the State of Colorado, and agrees that,
in the event of any litigation related to the Lease
or this Guaranty, venue and jurisdiction shall be
proper in any State or Federal Court [obliterated
in original] the State of Colorado.

Page 4 of 6
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Although there is no signature line on the page
containing the forum selection clause, which is the
subject of this appeal, to indicate that Four Seasons
agreed to the terms on that page, its representative
had notice that there were more terms to the
contract than were contained on the face sheet he
signed. Also appecaring on the face of the contract
was a forum selection clause which bound the
individual guarantor. This clause should have given
notice that a similar clause might exist to bind the
company. Despite its claim that it was unaware of
the second page of the contract, Four Seasons is
responsible for the terms contained in the rest of the
contract.

The Restatement lists a second instance that
prevents enforcement of a forum selection clause:
when the designated forum ‘would be closed to the
suit or would not handle it effectively or fairly,
Restatement of Conflicts of Laws, comment ¢. Four
Seasons did not present any evidence that Colorado
law or venue would prevent effective or fair
resolution of the suit. Therefore, this exception does
not apply to this suit.

A third instance in the Restatement describes a
situation in which the designated forum would be so
seriously an inconvenient forum that to require the
plaintiff to bring the suit there would be unjust. /d.
Similarly, this court held in Barret v. Picker
Internatl (1990), 68 Ohio App.3d 820, 825, 589
N.E.2d 1372, that it is necessary to conduct
an inquiry into reasonability in the specific
factual sttuation of applying the forum selection
clause to these particular plaintiffs. To decide the
reasonability issue we are persuaded by the
factors set forth in Clinton, supra, as guidelines
which follow: (1) which law controls the
contractual dispute; (2) what residency do the
parties maintain; (3) where will the contract be
executed; (4) where are the witnesses and parties
to the litigation located; and (5) whether the
forum's designated location is inconvenient to the
parties. Clinton, supra, citing Furbee v. Vantage
Press, Inc. (C.AD.C.1972), 464 F.2d 835, 837.

*4 Four Seasons claims that enforcement of the
forum selection clause would be unreasonable:

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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# * *[The forum selection clause is overreaching
and designed to make it unreasonably difficult for
Plaintiff to reclaim funds tortiously obtained by
Defendants. The claim by Defendants that
Colorado, 2 forum that neither of the parties are
domiciled [sic], be the only forum Plaintiffs may
redress the deceitful actions of Defendants is on the
face ovemreaching and over burdensome given the
frandulent conduct of the Defendants and the
distance of the forum jurisdiction from the party.
Brief in Opposition to Defendant's Motion to
Dismiss or, in the Alternative, Motion to Separate
Claims Pursuant to Rule 42(B) of the Ohio Rules of
Civil Procedure at 7.

Mere distance, however, is not considered adequate

inconvenience to invalidate a forum selection

clause.
As the Sixth Circuit observed in Interamerican
Trade Corp., 973 F.2d at 489-490, where matters
impacting upon the convenience of a particular
forum were known to or foreseeable by plaintiff
at the time the contract was negotiated and
accepted, and where plaintiff can point to no
change in circumstances which would justify
relief from its coniractual commitment, such
matters do not justify a refusal to enforce the
clause.
General Electric Company v. G. Siempelkamp
GmbH & Co, (5.D.Ohio 1993), 809 F.Supp 1309,
1314. Just as the Centerville, Ohio plaintiff in
Vintage Travel Services v. White Heron Travel of
Cincinnati (May 22, 1998), Montgomery App.
No. 16433, unreported, 1998 Ohio App. LEXIS
2246 at *8, has not shown that a Texas forum will
be so inconvenient as to deprive it of its day in
court[,] so oo here Four Seasons has not shown
that it will be unable to pursue its case in
Colorado. As Judge Brogan stated in Vintage
Travel, Even if a balance of convenience between
the parties favored an Ohio forum, that would not
be sufficient to overcome the presumption in
favor of the one named in the agreement. We
have every confidence that, whatever the relative
inconvenience to Vintage, a Texas court will
provide the company an adequate forum in which
to plead its breach of contract claims. /d. With
only bare assertions on the part of Four Seasons
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claiming inconvenience and no specific evidence
to support those assertions, the evidence does not
support overriding the forum selection clause.

The owner of Four Seasons was on sufficient
notice, as discussed above, that his personal
guaranty was venued in Colorado and governed by
the laws of Colorado. This notice, coupled with the
clear notice that additional terms were contained on
the second {reverse) page of the contract where the
second forum selection clause was located, was
sufficient to alert Four Seasons that it was agreeing
to venue in Colorado. When parties sign a contract,
they are responsible for the terms contained in the
contract, and, absent fraud in the factum, they shall
be held to the terms of the contract signed. If a
person can read and is not prevented from reading
what he signs, he alone is responsible for his
omission to read what he signs. Haller v. Borror
(1990}, 50 Ohio St3d 10, 14, 552 N.E2d 207,
quoting Dice v. Akron, Canton & Youngsiown RR.
Co. (1951), 155 Ohio St. 185, 191, 98 N.E.2d 301,
See also, McCluskey v. Budnick (1956), 165 Ohio
St. 533, 535, 138 N.E.2d 386 (A person of ordinary
mind cannot say that he was misled into signing a
paper which was different from what he intended to
sign when he could have known the truth merely by
looking when he signed.)

*5 The next question is how the trial court should
respond to a valid forum selection clause. It is clear
that when a forum selection clause is found to be
valid, the case shall be stayed pending refiling in
Colorado. Civ.R. 3(D) states
When a court, upon motion of any party or upon
its own motion, determines: (1) that the county in
which the action is brought is not a proper forum;
(2) that there is no other proper forum for trial
within this state; and (3) that there exists a proper
forum for trial in another jurisdiction outside this
state, the court shall stay the action upon the
condition that ali defendants consent to the
jurisdiction, waive venue, and agree that the date
of commencement of the action in Ohio shall be
the date of commencement for the application of
the statute of limitations to the action in another
jurisdiction which the court deems to be the
proper forum. If all defendants agree to the
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conditions, the court shall not dismiss the action,
but the action shall be stayed until the court
receives notice by affidavit that plaintiff has
recommenced the action in the out-of-state forum
within sixty days after the effective date of the
order staying the original action. * * * Jf all
defendants do not agree to or comply with the
conditions, the court shall hear the action.
[Emphasis added.]

In its brief Tommel agreed that the case should
have been stayed for sixty days per Civ.R. 3(D),
pending a refiling in Colorado. Ohio courts are
consistent in agreeing with this position. Since
venue was improper in the state of Ohio, the trial
court should have stayed the proceedings to allow
appellants to recommence the action in the proper
forum. Civ.R. 3(D}. Dismissal is warranted only if
appellants fail to recommence the action within
sixty days of the entry of the stay. Id. Alpert v.
Kodee Technologies (1997), 117 Ohio App.3d 796,
803, 691 N.E.2d 732, See also Barrett v. Picker
Internat't (1990), 68 Ohio App.3d 820, 827-828,
589 N.E.2d 1372.

Even if, assuming arguendo, the court lacked

personal jurisdiction, the trial court emred in

dismissing the case with prejudice. As this court

discussed in Alpert,
*6 dismissal for lack of personal jurisdiction
operates as a failure otherwise than on the merits.
See Civ.R. 41(B)(4). If dismissal for lack of
personal jurisdiction was appropriate in this case,
the action would be remanded to the trial court
for the purpose of issuing a journal entry that
reflects a dismissal without prejudice due to lack
of personal jurisdiction.

Id. at 803-804, 589 N.E.2d 1372.

Whether for lack of personal jurisdiction or
because of a valid forum selection clause, the trial
court erred in dismissing the case rather than
staying it for sixty days as required by Civ.R. 3(D).

The trial court is, therefore, instructed to stay the
case for sixty days pending refiling in the proper
forum. If appellant fails to file its affidavit verifying
refiling within that sixty days, the tral court is
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instructed to dismiss the case without prejudice.
Accordingly, this cause is reversed and remanded to
the trial court for proceedings consistent with this
opinion.

It is, therefore, ordered that appeliant recover of
appellees its costs herein taxed.

It is ordered that a special mandate be sent to said
court to carry this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Appellate Procedure,

N.B. This entry is an announcement of the court's
decision. See App.R. 22(B), 22(D} and 26(A);
Loc.App.R. 22. This decision will be journalized
and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R.
206(A), is filed within ten (10) days of the
announcement of the court's decision. The time
period for review by the Supreme Court of Ohio
shall begin to run upon the journalization of this
court's announcement of decision by the clerk per
App.R. 22(E). See, also, S.CtPrac.R. II, Section

2(A)1).

PORTER, I, concurs; O'DONNELL, P.I, concurs
in Judgment only.

2000 WL 1679456 (Ohio App. 8 Dist.)

END OF DOCUMENT
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Motions, Pleadings and Filings

QOnly the Westlaw citation is currently available.

United States District Court,
N.D. lllinois, Eastern Division.

IFC CREDIT CORPORATION, Assignee of
Norvergence, Inc., Plaintiff,
v,
EASTCOM, INC., d/b/a Samtack UUSA, Defendant.

Page 1

Currently before the court (assuming there is a case
before the court) is defendant's motion to dismiss for
lack of personal jurisdiction or, in the alternative, to
transfer. In response to that motion, plaintiff relies on
a forum selection clause in the original contract
between defendant and Norvergence which provides:

This agreement shall be governed by, construed
and enforced in accordance with the laws of the
State in which Rentor's [Norvergence, Inc.'s]
principal offices are located or, if this Lease is
assigned by Renter, the State in which the
Assignee's principal offices are located, without

No. 04 C 6503, regard to such State’s choice of law considerations
and all legal actions relating to this Lease shall be
Jan. 7, 2005. venued exclusively in a state or federal court

Vincent Thomas Borst, Askounis & Borst, Chicago,
IL, for Plaintiff.

George N. Vurdelja, Jr,, John M. Heaphy, Griswold
1. Ware, Vurdelja & Heaphy, Chicago, IL, for
Defendant.

MEMORANDUM OPINION AND ORDER
GETTLEMAN, J.

*31 Plaintiff JFC Credit Corporation, located In
Illinois has sued defendant Eastcom, Inc., located in
California, seeking to collect reatal payments due
under an equipment lease entered into between
defendant and Norvergence Inc. and then assigned to
plaintiff. On November 17, 2004, defendant
presented a motion to dismiss for lack of personal
jurisdiction or in the alternative to transfer venue to
the United States District Court for Central District of
California. Plaintiff failed to appear and, because it
appeared meritorious, the court granted the motion to
transfer and ordered the case transferred to the
Central District of California pursuant t0 28 U.S .C. §
1404(2). On November 30, 2(104, plaintiff presented a
motion to vacate the transfer order and for leave to
file a response to the motion fo transfer. The court
granted the motion to vacate, and set a briefing
schedule on the motion to transfer. By the time that
order was entered on the docket on December 7,
2004, however, the case had been transferred to the
Central District of Califormia pursuant to Local Rule
83 4, leaving it questionable as to where the case is
now pending.

located within that State, such court to be chosen at
Rentor or Rentor's assignee's sole option. You
hereby waive right to a trial by jury in any lawsuit
in any way relating to this rental.

Plaintiff argues that the "forum selection clause"
confers both personal jurisdiction and venue in this
court. Burger King Corp. v. Rudzewcz, 471 U.S. 462,
472 n. 14,105 S.Ct. 2174, 85 L.Ed.2d 528 (1985). it
is not at all clear, however, that Illinois would
enforce amy such a provision that fails to identify a
specific junsdiction. See e.g., Whirlpoal Corp. v.
Certain _Underwriters  at Lloyd's London, 278
ILApp.3d 175, 180, 214 Ill.Dec. 901, 662 N.E.2d
467 (st Dist.1996), where the court, in refusing to
construe a "Service of Suit Clause" specifying “any
court of competent jurisdiction” as a true forum
selection clause, noted that "[good policy dictates
that a true forum selection clanse should be clear and
specific.”" In the instant case, the failure to specify a
particular jurisdiction renders the lessee incapable of
knowing where an assignee might file suit and is akin
to the clause rejected by the Whirlpoal court. As
such, the contract lacks an essential element
reparding forum selection. Put simply, no selected
forum is identified in the agreement.

y

*2 Moreover, even if the clause is valid, that simply
means that defendant has consented to jurisdiction
and venue i Illinois and that defendant's metion to
dismiss must be denied. It may, however, still be
appropriate to transfer the case under § _1404(a)
because, while a party may waive its "right to assert
fits] own inconvenience as a reason 10 transfer & case,
[the] district court still must consider whether the

© 2005 Thomson/West. No Claim to Orig. U.S.-Govt. Works.
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interest of justice or the convenience of witnesses
require transferring a case." Heller Financial [nc. v
Midwhey Powder Co., Inc., 883 F.2d 1286, 1290 (7th
Cir.1989).

Pursuant to Section_1404(a), a court may transfer a
civil action to another district when: (1) venue is
proper in both the transferor and transferee courts; (2)
transfer is for the convenience of the parties and
witnesses; and (3) transfer is in the interest of justice.
Symons Corp., 954 F.Supp. 184, 186 (N.D.IIL.1997).
The weight to be accorded each of these factors js left
to the sole discretion of the court. Coffee v. Yan Dorn
Iron Works, 796 F.2d 217, 219 (7th Cir.1986).

In evaluating the convenience and faimess of
transfer under §  1404(a), a court should consider
both the private interests of the parties and the public
interests of the court. The private interests that may
warrant the transfer of venue include: plaintiff's
initial choice of forum; the relative ease of access to
the sources of proof; the availability of compulsory
process for the attendance of unwilling witnesses and
the cost of obtaining the attendance of witnesses; the
situs of material events; and convenience of the
parties, specifically their respective residencies and
abilities to bear the expense of trial in a particular
forum. Symons, 954 F Supp. at 186.

The public interest factors that are relevant under a §
1404(a) analysis include: (a) the relation of the
comrmmnity to the occurrence at issue in the litigation
and the desirability of resolving controversies in their
tocale; (b) the court's familiarity with applicabie taw;
and {c) the congestion of respective court dockets and
the prospect for earlier trial, Id.

In the instant case, the issues to be litigated are
defendant’s and Nervergence's performance of the
contract, both of which were to take place in
California. Plaintiff's choice of forum, which is also
its home state and generally accorded great weight, is
thus not entitled to such weight because the conduct
and events giving rise to the cause of action did not
take place in Illinois. Dunn v. Soo Line Ratlroad Co.,
264 F.Supp. 64, 65 (N.D.I11.1995). All of the relevant
witnesses are located in California or in New Jersey,
Norvergence's home state. The equipment at issue is
located in California, the majority of the evidence is
located in California, and the situs of the material
events is California. Aside from the fortuitous fact
that the lease in question was assigned to IFC which
is located in Iflinois, llinois has no ¢onnection to the
lawsuit. Although the contract calls for {llinois law to
apply, the issue is a simple failure to make lease

Page 2

payments, making this court's familiarity with Illinois
law of little significance. Finally, California clearly
has a far greater relationship to this dispute than does
Illinois, Accordingly, the court concludes that the
Central District of California is the more convenient
forum and defendant's motion to transfer under §

1404(a) is granted.
CONCLUSION

*3 For the reasons set forth above, defendant's
motion to dismiss is denjed, and defendant's motion
to transfer the case to the Central District of
California is granted. Defendant's request for judicial
nottce is denied as moot.

2005 WL 43159 (N.D.IIL}

Motions, Pleadings and Filings (Back to top)
+ 2004 WL 2881470 (Trial Pleading) Complaint
(Oct. 08, 2004)

. 1:04CV06503
(Oct. 08, 2004)

{Docket)

END OF DOCUMENT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IFC CREDIT CORPORATION,
assignee of Norvergence, Inc.,

Plaintiff,
v. No. 04 C 5908

CENTURY REALTY FUNDS, INC.,

L . I W L T A

Defendant.

MEMORANDUM OPINION AND ORDER

This is one of a number of cases that have been brought
in this court based on Necrvergence, Inc., assigning equipment
rental leases to plaintiff IFC.Credit Corporation. The present
case is based on two equipment rental Agreements for telephone
equipment that, in'February 2004, wére entered into between
Norvergence ("Rentor" under the Agreements) and defendant Century
Realty Funds, Inc. ("Renter" under the Agreemenfs). Both
Agreements were for 60 months.' Shortly after the Agreements were
completed, Norvergence assigned'its rights to IFC. IFC alleges
that Century has defaulted on its monthly rental bayments under
both agreements and that IFC is therefore ent%ﬁled to full

payment for the remaining monthly rentals of the two Agreements.



-gntury has moved to dismiss on the ground of lack of personal
jurisdiction and improper venue.® There is complete diversity of
itizenship and the amcunt in controversy exceeds §75,000,
Century is a real estate development and management firm
“based in Florida. It is undisputed that Century is not deoing
business in Illinois and that it has no contacts with Illinois
gthat would ordinarily permit the exercise of personal

“ijurisdiction based on Illineois's long-arm statute. See 735 ILCS

= §5/2~209. HNorvergence was based in New Jersey. The negotiations

and executions of the Agreements occurred in Florida and/or New
Jersey. IFC is located in Illinois. Subsequent to the
assignments, Century sent some rental payments to IFC in
Illinois. 1IFC does not dispute that those payments, by
themselves, would not be sufficient to support personal
jurisdiction in Illinois. See IFC Credit Corp. v. Aliano

Brothers General Contractors, Inc., No. 04 C 6504 at 5 (N.D. Ill.
Feb. 16, 2005) (Darrah, J.). RAlso, IFC does not dispute

Century's representations that substantiélly more evidence and
witnesses would be located in Fxorida, not Illinois. For the
exercise of personal jurisdiction and venue in Illinois, IFC
relies only on a forum selection clause contaiqed in the

Agreements. The parties are in agreement that an enforceable

*IFC is granted leave to file its surreply.



forum selection clause may support bersonal jurisdiction even if
a party does not otherwise have contact with the forum. Such a
clause acts as an enforceable waiver of any cobjections to the
exercise of personai jurisdiction. See M/S Bremen v, Zapata
Off-Shore Co., 407 U.5. 1 (1972); Northwestern National Insurance

Co. v. Donovan, 916 F.2d 372, 375-76 (7th Cir. 19%0}; Aliano

Brothers, No., 04 C 6504 at 3-4; IFC Credit Corp. v. Warner Robins

Supply Co., No. 04 C 6093 at 5 (N.D. Ill. Feb. 3, 2005) (Manning,
J.); IFC Credit Corp. v. Bastcom, Inc., 2005 WL 43159 *1 (N.D.
I11. Jan. 7, 2005) (Gettleman, J.); IFC Credit Corp. v. Kay
Automotive Distributors, Inc., No. 04 € 5907 (N.D. Ill. Dec. 13,
2004) (Kennelly, J.). Century argues that the clause at issue is
unenforceable because part of an adhesion contract, because it
causes an undue hardship, and because it does not identify a

P
specific forum.

The clause at issue is included in a paragraph entitled
“Applicable Law, which is one of 21 paragraphs contained on the
réVersé side of the Agreements. The clause is in the same small
print as the other paragraphs located on the reverse side of the
Agreement. The clause at issue is in slightly bolder print than
other print in that paragraph. The clause reads as follows:

This agreement shall be governed by, construed,

and enforced in accordance with the laws of the

State in which Rentor's [Norvergence's] principal

offices are located or, if this Lease is assigned
by Rentor, the State in which the assignee’s



principal cffices are 1oca€ed, without regard to
such State’s choice of law considerations and all
legal actions relating to the Lease shall be
venued exclusively in a state or federal court
located within that State, such court to be
choses at Rentor or Rentor's assignee’s sole
option. You hereby waive right to a trial by
jury in any lawsuit in any way relating to this
rental.

The parties agree that, for present purposes, Illinois law should
be applied in construing this clause.
As previously mentioned, the present case is one of a

number of cases brought by IFC based on rental agreements

assigned by Norvergence. At least four other cases in this

kY

district have ruled on motions to dismiss and/or transfer based
on lack of personal jurisdiction, improper venue, or

inconvenience,

In Aliano Brothers, No. 04 C 6504 at 6-7, the court
e
relied on Whirlpool Corp. v. Certaln Underwriters at Lloyd's
‘London, 278 Tll. App. 3d 175, €62 N.E.2d 467, 469-71 (lst Dist.),

appeal denied, 167 I11. 2d 571, 667 N.E.2d 1063 (1996}, in

holding that the clause was insufficient to confer jurisdiction
because the clause’'s failure to specifically identify a forum
prevented the clause from being specific and clear enough to be a

]
true forum selection clause. The Aliano Brothers case was

dismissed for lack of personal jurisdiction.



In Warnexr Robins, No. 04 € 6903, the court denied the
motion to dismiss for lack of personal jurisdictien or venue.
That case rejected the defendant's contention that the clause was
unenforceable because included in an adhesion contract. Id.
at 3-5. The defendant failed to raise contentions that would
support either that the contract was an unenforceable adhesion
contract or that proceeding in Illincis would cause a "grave
inconvenience or unfairness." JId, at;3. In Warner Robins, the
Whirlpocl issue was not specifically addressed.

In Eastcom, 2005 WL 43159, the defendant moved for a
transfer to the district where it was located. The motion was
granted when plaintiff did not appear to oppose-it. On
plaintiff's motion for reconsideration, Eastcom relied on
Whirlpool in holding that the clause could not be enforced as a

true forum selection clause. Eastcom, 2005 WL 43159 at *1.

Alternatively, the court held that the case would be transferred
on convenience grounds, see 28 U.S.C. § 1404(a), regardless of
the enforceability of the forum clause. Eastcom, 2005 WL 43159
at *2. For those reasons, the motion for reconsideration was
denied and the case was transferred to the state where"the
defendant was located.

In Kay Automotive, No. 04 C 5907, the defendant’s motion
to dismiss was denied. The forum selection clause was found to

be enforceable because defendant did not make a sufficient



showing that enforcement would contravene a strong public policy
of the forum or that the forum would be seriously inconvenient.
The court also reijected contentions that the clause was
unenforceable because it was "small-print hoilerplate"™ and not
the subject of negotiation. There was alsc no showing that the
defendant, which was located in California, would be effectively
deprived of its day in court if the case were to étay in
Iliinois.

Illinois law requires that a true forum selection clause
be clear and specific. Whirl l, €62 N.E.2d at 471; In re

Marriage of Walker, 287 I1l. App. 3d 634, 678 N.E.2d 705, 708

(Ist Dist. 1997); Eastcom, 2005 WL 43159 at *1. A "true forum
selection clause” 1is on? that is mandatory and exclusive, that
is, it requires that tﬁé suit be brought in the particular forum
and the case may not be transferred elsewhere based on forum non
conveniens principles. ®Whirl ‘ l, 661 N.E.2d at 471. 1In
Whirlgooi, the pertinent contract language of an insurance policy
required that the insurer "submit to the jurisdiction of any
Court of competent jurisdiction within the United States" that
was chosen by the insured. See id. The Illinois Appellate Court
held that this clause lacked the clarity and specificity required
of a true forum selection clause because the clause did not
identify a specific forum, JId. at 470—71. Whirlpool, however,

did not hold that the clause was without any effect whatsoever.
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It was still a sufficient basis for exercising persocnal
jurisdiction over the defendant in Illineis. It did not,
however, prevent the defendant from moving to transfer the case
elsewhere based on convenience. JId., at 471.2

It is unnecessary to consider whether the forum selection
clause is completely unenforceable as being part of an adhesion
contract and therefore personal jurisdiction was lacking.
Whether or not there was personal jurisdiction over Century in
Illinois, the case would be transferred to Florida pursuant to 28
U.5.C. 8§ 1404(a), 1406{(a}), or 1631. There is no dispute that
personal jurisdiction may be properly exercised over Century in
Florida. IFC does not dispute that the only connection this case
has to Illinois is that IFC is located here. IFC does not
dispute that the contract was executed in Floridé or that
witnesses of Century are located in Florida. There is no
contention that any witnesses are located in Illinois. There may

be some Norvergence witnesses located in New Jersey.?® Because

*In Aliano, No. 04 C 6504 at 6-7, the court went further
and read Whirlpoel as holding that a lack of specificity makes a
forum selection clause completely unenforceable and therefore
prevents it from being a basis for exexcising personal

_Jjurisdiction over a party. This court respectfully disagrees

with that holding of Aliang as being inconsistent with Illinois
state law as stated in Whirlpool. ’

The court will not consider the applicable law as a
factor for § 1404(a) transfer. It is unclear whether the choice
of law provision of the forum selection clause is enforceable
and, if so, whether it would require the application of New
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there is no enforceable contractual provision mandating that this
case be heard in Illinois and for reasons ofr&onvenience, and in
the interests of justice this case will be transferred to
Florida.

Issues as to applicable law and the enforceabllity of

other provisions of the parties' Agreements will be left for the

transferee court to decide. No opinion is expressed or implied

as to those issues,

IT IS THEREFORE ORDERED that plaintiff's motion to file
surreply [11] is granted. Defendant's motion to dismiss [4] is
granted in part and denied in part. The Clerk of the Court is

directed to transfer this case to the Middle District of Florida,

Tampa Division.

ENTER:
(an T
UNITED STATES DISTRICT JUBGE
DATED: MARCH . 2005

Jersey law or Illinois law or a combination of the two, that is
New Jersey law for formation issues and up to the point the
Agreements were assigned and Illinois law for any issues that
arose upon assignment and thereafter. If that aspect of the
clause is not enforceable, Florida law may be the applicable law.
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Plaintiff's motion to file surreply [11] is granted. Defendant's motion to dismiss [4] is

granted in part and denied in part. The Clerk of the Court is directed to transfer this case to
the Middle District of Florida, Tampa Division.

M (For further detail see attached Notices (2) mailed by judge's staff.
Memorandum Opinion and Order.)
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CIVIL COURT OF THE CITY OF NEW YORK

COUNTY OF NEW YORK, PART 34 Tndex No: 54751/04

. Motion Calendar Date; March 9, 2005
STERLING NATIONAL BANK as assignee of Motion Calendar No.:
NORVERGENCE, INC,,

Plaintiffs DECISION/ORDER
-againse-
Present: HON. ELLEN GESMER
KENNETH H. CHANG P.S. and KENNETH H. Judge, Civil Court
CHANG, INDIVIDUALLY,
% Defendants

Recitatlon, as required by CPLR §2219(a), of the papers considered in the review of this motion:

~ Papers Numbered
Qrder to Show Cause/Notice of Motion and
Affidavits/Aflirmations Annexed 1
Angwetlng Affidavits/Affirmations x I
' Reply Affillavits/Affirmations 5
Meméraidi-of Law : 2.4
Otherm i 1

Plaintiff Sterling National Bank (Sterling) brings this action, as the assignee of
NorVergence, Inc,, claiming that defendants are in default in making payments on an alfeged
equipment rental agreement. Defendants have answered' and asserted three a