
CAUSE NO._________________ 
 
STATE OF TEXAS, 

Plaintiff, 
 
v. 
 
ZOE’S SAFE PLACE AND TOMMIE 
YVETTE MCKINNEY, individually,  

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
 
TRAVIS COUNTY, TEXAS 
 
 
_____ JUDICIAL DISTRICT 

 
PLAINTIFF’S ORIGINAL PETITION, AND APPLICATION 

FOR EX PARTE TEMPORARY RESTRAINING ORDER,  
TEMPORARY INJUNCTION AND PERMANENT INJUNCTION 

 
TO THE HONORABLE COURT: 

The State of Texas (“State”), Plaintiff, through its Attorney General Ken Paxton and at the 

request of the Commissioner of the Texas Department of Aging and Disability Services 

(“DADS”), comes to this Court and files this Original Petition, and Application for Ex Parte 

Temporary Restraining Order, Temporary Injunction, and and Permanent Injunction, complaining 

of Zoe’s Safe Place and Tommie Yvette McKinney, Defendants, and for cause of action 

respectfully shows the following: 

I.  DISCOVERY CONTROL PLAN  

1. Discovery in this case should be concluded under level 2 pursuant to Rule 190.3 of 

the Texas Rules of Civil Procedure (“TRCP”). 

2. This case is not subject to the restrictions of expedited discovery under TRCP 169 

because: 

 (A) The relief sought by the State includes non-monetary injunctive relief, and  

 (B) The State’s claims for monetary relief including penalties, attorneys’ fees 

and costs are in excess of $100,000.00. 
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Velva L. Price 
District Clerk   
Travis County  
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II.  PARTIES 

3. Plaintiff is the State of Texas, acting by and through its Attorney General Ken 

Paxton and his Consumer Protection Division, in the public interest and under the authority granted 

to him by the Constitution, statutes, and laws of the State of Texas, including Chapter 247 of the 

Texas Health and Safety Code and the codes and regulations promulgated thereunder.  This suit is 

further brought at the request of the DADS Commissioner as authorized by Chapter 247 of the 

Texas Health and Safety Code. 

4. Zoe’s Safe Place, Defendant, is a domestic nonprofit corporation with its primary 

place of business at 8007 Burnet Road, Austin, Texas 78754. Zoe’s Safe Place owns, operates, and 

is a controlling person of an unlicensed assisted living facility. Defendant Zoe’s Safe Place may 

be served by serving its registered agent Tommie Yvette McKinney at 11525 Loweswater Lane 

Austin, TX 78754, or wherever she may be found. 

5. Tommie Yvette McKinney, Defendant, operates and is a controlling person of an 

unlicensed assisted living facility. Tommie Yvette McKinney may be served with process at 11525 

Loweswater Lane Austin, TX 78754, or wherever she may be found. 

III.  JURISDICTION 

6. This Court has jurisdiction over this matter pursuant to Sections 247.044 and 

247.045 of the Texas Health and Safety Code. 

IV. VENUE  

7. Venue is proper in Travis County, Texas pursuant to Section 247.044(e) of the 

Texas Health and Safety Code. 
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V.  PURPOSE OF SUIT 

8. After an investigation, DADS determined that Defendant Zoe’s Safe Place and 

Defendant Tommie Yvette McKinney are operating an assisted living facility without a license in 

violation of Chapter 247 of the Texas Health and Safety Code.   

9. The State seeks: (1) a temporary restraining order, a temporary injunction and a 

permanent injunction to enjoin Defendants from, inter alia, operating an assisted living facility 

without a license; (2) civil penalties for violations of Chapter 247 of the Texas Health and Safety 

Code; (3) attorneys’ fees; and (4) costs. 

VI. APPLICABLE LAW  

10. An “assisted living facility” is an establishment that furnishes food and shelter to 

four or more persons who are unrelated to the proprietor of the establishment and provides personal 

care services or provides administration of medication by a person licensed or otherwise authorized 

in this state to administer the medication, and may provide assistance with or supervision of the 

administration of medication. TEX. HEALTH &  SAFETY CODE § 247.002 (1). 

11. “Personal care services” means: (A) assistance with feeding, dressing, moving, 

bathing, or other personal needs or maintenance; or (B) general supervision or oversight of the 

physical and mental well-being of a person who needs assistance to maintain a private and 

independent residence in an assisted living facility or who needs assistance to manage the person’s 

personal life, regardless of whether a guardian has been appointed for the person. TEX. HEALTH &  

SAFETY CODE § 247.002(5). 

12. A person may not establish or operate an assisted living facility without a license. 

TEX. HEALTH &  SAFETY CODE § 247.021(a). 
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13. On a finding by the court that a person is violating the standards or licensing 

requirements provided under this chapter, a district court may by injunction: 

(A) Prohibit a person from continuing a violation of the standards or licensing 

requirements provided under this chapter; 

(B) Restrain the establishment or operation of an assisted living facility without 

a license issued under this chapter; or 

(C) Grant any other injunctive relief warranted by the facts. 

TEX. HEALTH &  SAFETY CODE § 247.044 (b). 

 14.   “Controlling person” means a “person, acting alone or with others, [who] has 

the ability to directly or indirectly influence, direct, or cause the direction of the management, 

expenditure of money, or policies of an assisted living facility or other person.” TEX. HEALTH &  

SAFETY CODE § 247.005(a). 

15. A person who does not possess a license for an assisted living facility as required 

by Section 247.021 of the Texas Health and Safety Code is subject to a civil penalty of not less 

than $1,000.00 nor more than $10,000.00 for each act of violation.  Each day of a continuing 

violation constitutes a separate ground of recovery.  TEX. HEALTH &  SAFETY CODE § 247.045. 

16. The State is exempt from filing a bond under Section 6.001 of the Texas Civil 

Practice and Remedies Code. 

VII. EXHIBITS 

17. In support of this petition, the State relies upon and adopts by reference for all 

purposes the attached exhibits as follows: 

(A) Exhibit A , a true copy of the affidavit of Susan Diamond, Unit Manager in 

the Regulatory Services Division of DADS, Provider Licensing Enforcement Unit, 
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dated  August 27, 2015, establishing that Defendants have not been issued an 

assisted living facility license to operate the facility located at 8007 Burnet Road 

Austin, Texas 78754. 

(B) Exhibit B , a true copy of the affidavit of Barbara Henshew-Swenson, a 

surveyor for DADS, dated August 26, 2015, describing her investigation of 

Defendants’ unlicensed assisted living facility located at 8007 Burnet Road Austin, 

Texas 78754. 

(C) Exhibit C , a true copy of the affidavit of Marilyn Jean Feist, a surveyor for 

DADS, dated August 26, 2015, describing her investigation of Defendants’ 

unlicensed assisted living facility located at 8007 Burnet Road Austin, Texas 

78754. 

(D) Exhibit D , a true copy of the affidavit of William John Medina, a surveyor 

for DADS, dated August 26, 2015, describing his investigation of Defendants’ 

unlicensed assisted living facility located at 8007 Burnet Road Austin, Texas 

78754. 

(E) Exhibit E , a true copy of the affidavit of Adrian DeVae Watson, a surveyor 

for DADS, dated August 26, 2015, describing her investigation of Defendants’ 

unlicensed assisted living facility located at 8007 Burnet Road Austin, Texas 

78754. 

VIII. FACTUAL BACKGROUND  

18. Defendants Zoe’s Safe Place and Tommie Yvette McKinney own and operate an 

unlicensed assisted living facility at 8007 Burnet Road Austin, TX 78754. Zoe’s Safe Place is a 

registered Texas nonprofit corporation. Tommie Yvette McKinney is listed as the “Founder/ 
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Executive Director” of Zoe’s Safe Place on the facility’s website and is listed as a director of Zoe’s 

Safe Place on Texas Secretary of State filings.  

19.  Defendants are currently operating the facility without an assisted living facility 

license. See Exhibit A.  

20. From August 18- 21, 2015, DADS conducted an investigation of Zoe’s Safe Place 

after it received a complaint about the facility. DADS surveyors discovered approximately sixty 

(60) residents living at Zoe’s Safe Place, who were unrelated to Defendants.  

21. During the inspection of the facility, DADS noted multiple environmental 

concerns. Air temperatures were above 85 degrees as a result of problems with the air conditioning 

and residents were seen inside the building sweating profusely. Cockroaches were observed in the 

shower area, and crawling throughout the building.   Exhibit B and Exhibit D.  Mold and mildew 

was observed growing on the shower are floor, shower curtain, and the bottom of the walls. Exhibit 

D.  Mattresses appeared to be stored outside against a wall.  Exhibit B.  Residents were observed 

with numerous bedbug bites. Exhibit B.   A construction area was not sealed off and residents were 

freely walking in and through the area without protective gear.   Standing water was observed on 

the floor in several places in the shower area. Exhibit D. 

22. DADS surveyors learned that two cartloads of expired, rotten and moldy food from 

the kitchen had recently been thrown out by the City of Austin’s Health Department.  See Exhibit 

D. Additionally, DADS discovered that the food handler on staff did not have a food handler’s 

license. See Exhibit B. 

23. Residents reported that there were multiple incidents of resident on resident 

violence, which resulted in numerous visits to the facility by the police department. One resident 



Plaintiff’s Original Petition and Application       Page 7 of 11 
for Ex Parte Temporary Restraining Order,  
Temporary Injunction, and Permanent Injunction 

indicated to a DADS surveyor that he had been raped the night before DADS’ inspection. See 

Exhibit D. 

 24.  One resident and at least one Zoe’s Safe Place staff member admitted to DADS that 

the facility was providing personal care services to at least some of the residents. Exhibit C.  One 

staff member admitted that she assisted residents in the shower. See id.  

25. After concluding its investigation, DADS determined that the facility staff was 

providing “personal care services, in the form of dressing, bathing, and/ or other personal needs of 

maintenance.” See Exhibit C.  DADS also concluded that an immediate threat to the health and 

safety of the residents existed because of the conditions at the facility.  See Exhibit E.    

26. On August 27, 2015, DADS referred the facility to the Office of the Attorney 

General and requested a suit be filed against Defendants and a Temporary Restraining Order be 

requested because Defendants are operating an unlicensed facility and an immediate threat to the 

health and safety of the residents exists. 

IX. VIOLATION OF CHAPTER 247 OF THE TEXAS HEALTH AN D SAFETY CODE  
 

27. The State incorporates and adopts by reference the allegations contained in 

paragraphs 1-26 of this petition.  

28. Defendants, as alleged and detailed herein, have violated Section 247.021(a) of the 

Texas Health and Safety Code by establishing and operating an assisted living facility in Texas 

without obtaining a license to do so.  

X.  APPLICATION FOR TEMPORARY RESTRAINING ORDER AND  APPLICATION 
FOR TEMPORARY AND PERMANENT INJUNCTION 

 
28. Pursuant to Section 247.044 of the Texas Health and Safety Code, the State requests 

that a Temporary Restraining Order be issued against Defendants because they are operating an 

unlicensed assisted living facility and because an immediate threat to the health and safety of the 
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residents exists.  The State respectfully requests a Temporary Restraining Order against 

Defendants, their agents, and employees, and all persons in active concert or participation with the 

Defendants who receive actual notice of this order, enjoining them from the following: 

 (A) Operating an assisted living facility at 8007 Burnet Road Austin, TX 78757, 

without an assisted living facility license for that location; 

 (B) Managing or operating any other assisted living facility in Texas without an 

assisted living facility license; 

 (C) Accepting any new residents that require personal care services or 

administration of medication by a person licensed or otherwise authorized in this 

state to administer the medication; 

 (D) Preventing or hindering agents of DADS from effectuating an orderly 

transfer of the residents to other facilities; 

 (E) Failing to care for residents on a temporary and emergency basis while 

DADS agents supervise and effectuate the transfer of the residents to other 

facilities; 

 (F) Failing to follow any instructions given by DADS agents to Defendants 

and/or their agents in order to temporarily care for residents while DADS agents 

supervise and effectuate the transfer of the residents to other homes;  

 (G) Denying any DADS agent access to Defendants’ facilities in order to 

monitor compliance with this order;  

 (H) Withholding from residents or their representatives any property or records 

to which the residents are entitled, including, but not limited to, their monetary 

funds, insurance cards, social security cards, and Medicaid/Medicare cards; and 
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 (I) Transferring or moving residents to other unlicensed assisted living 

facilities if the residents require personal care services or administration of 

medication. 

29. The State requests leave to conduct discovery, prior to any scheduled temporary 

injunction hearing upon reasonable shortened notice to Defendants and their attorneys, if known, 

including but not limited to: 

(A)        Taking telephonic, video, written, and other depositions along with subpoena duces 

tecum; and 

(B)        Issuing Requests for Production, Requests for Admissions and Interrogatories with 

a reasonably shortened response date.   

30. The State further requests that, after due notice and hearing, the Court enter a 

temporary and permanent injunction against Defendants, their agents, employees, and all persons 

in active concert or participation with them who receive actual notice of the order, enjoining them 

from the following: 

 (A) Operating an assisted living facility at 8007 Burnet Road Austin, TX 78757, 

without an assisted living facility license for that location; 

 (B) Operating any other assisted living facility in Texas without an assisted 

living facility license;  

 (C) Accepting any new residents at any facility that does not have an assisted 

living facility license if the residents require personal care service and/or 

administration of medication;  

 (D) Transferring, moving, or concealing residents if the residents require 

personal care service and/or administration of medication; and 
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 (E) Denying any DADS agent access to Defendants’ facilities in order to 

monitor compliance with the injunction. 

XI. PRAYER 

31. The State respectfully requests that this Court grant a Temporary Restraining Order 

against Defendants, their agents, employees, and all persons in active concert or participation with 

them who receive actual notice of the order, enjoining them from the actions set out above. 

32. The State further requests that, after due notice and hearing, the Court enter a 

Temporary and Permanent Injunction against Defendants, their agents, employees, and all persons 

in active concert or participation with them who receive actual notice of the order, enjoining them 

from the action set out in above. 

33. The State further asks that it be awarded civil penalties in accordance with Section 

247.045 of the Texas Health and Safety Code. 

34. The State further asks for statutory attorneys’ fees. TEX. HEALTH &  SAFETY CODE 

§ 247.045(e). 

35. The State asks for such other and further relief to which it is justly entitled. 

 
Respectfully submitted, 
 
KEN PAXTON 
Attorney General of Texas 
 
CHARLES E. ROY 
First Assistant Attorney General 
 
JAMES E. DAVIS 
Deputy First Assistant Attorney General 
 
TOMMY PRUD’HOMME 
Chief, Consumer Protection Division 
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____/s/ Gabriella Gonzalez__________ 
GABRIELLA GONZALEZ 
Assistant Attorney General 
State Bar No. 24080184 
Gabriella.Gonzalez2@texasattorneygeneral.gov 
GLORIA SALINAS 
Assistant Attorney General 
State Bar No. 17534300 
Gloria.Salinas@texasattorneygeneral.gov 
Office of the Attorney General 
Consumer Protection Division 
P.O. Box 12548 
Austin, Texas 78711 
Phone: (512) 475-4656 
FAX:   (512) 463-1267 

 
ATTORNEYS FOR PLAINTIFF  
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