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CAUSE NO. ‘
STATE OF TEXAS, § IN THE DISTRICT COURT OF
Plaintiff, § S
§ ' .
V. § TRAVIS COUNTY, TEXAS
' §
Blue Cross Blue Shield of Texas a §
Division of Health Care Service §
Corporation, a Mutual Legal Reserve - §
Company . § [,[ /4 _ ‘
Defendant, § JUDICIAL DISTRICT

ASSURANCE OF VOLUNTARY COMPLIANCE

~ This Assurance of Volunéary Compliance ("TAVC") is made and entered into this ____day
. of April, 2009, by and between. the State of Texas, acting through its Attorney General Greg
"Abbott, and Blue Cross Blue Shield of Texas, a Division of Health Care Service Corporation, a

Mustual Legal Reserve Company ("HCSC") (hereafter referred to collectively as "BCBS"), as

follows: .

1.0 RECITALS
- 11  BCBSisinthe business of insurance in the State of Texas including operations as
a he:alth maintenance organiz'ation under the TEX INS. COﬁE Chap\.ter 843, preferred provider
benefit plans under TEX INS. CODE, Chapte.r 1301 and issuing accident and health insurance

policies pursuant to the TEX INS. CODE Chapter 1201.
1.2 The Consumer Protection and Public Health Division of the Ofﬁce of the

Attorney General ("CPD") is authorized to investigate and bring actions on behalf of the State of
Texas for possible violations of the Deceptive Trade Practices - Consumer Protection Act
("DTPA"), TEX. BUS. & COM. CODE § 17.41, et seq., and the TEX INS. CODE Chapter 541,

and the rules and regulations promulgated thereunder ("Chapter 541°),
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13 InJanuary 2008, CPD initiated an investigation of, and discussions with, BCBS
regarding: a) BCBS’s use of its RlSk Adjustéd Cost Index (“RACI") methodology to conduot and
publish "Affordability" quaiity assessments of health care providers; and .b) BCBS’s
communications threatening to terminate doctors who engaged in protected communications
- with patients about available medical ireatment options such as ouf of network providers.

2.0 ATTORNEY GENERAL'S ALLEGATIONS
2.1 BCBS im'plemented a health care provider "Affordabilitj’" reting system for Texas

physicians whereby BCBS purported to accurately and meaningfully measure the overall

" Affordability” of care, treatment and outcome a patient could expect to receive from a particular .

" doctor in the BCES provider petwotk. This "Affordability" raﬁng is based in part on "Risk
* Adjusted Cost Index" ("RACI") scores unilaterally determined by BCBS.

2.2  CPD alleges that certain BCBS actions, such as communications in prior issues of
its quarterly "Blue Review“ﬁewsle’cter oirculated to doctors and hospitals, improperly threaténed
* network contract fermination, or other adverse é,ction, against doctors solely on the basis of the
doctor's communicating with a patient ébou‘t medical treatment options or referring a patient for
medically necessary'- services from an out of network provider 'vdthout regard to the
gppropriateness or necessity for seeking services outside the BCBS network due to legitimate
medicai reasons, |

23 CPD alleges that BCBS's "Affordability" ratings, and its RACI methodology, are

inacourate and misleading due to shortconﬁﬁgs in underlying assurﬁptions and methodology.




3.0 BCBS's ALLEGATIONS AND DENIAL

3. 1 | BCBS has derﬁed and continues to deny CPD's allegations, but in the spirit of co~
operatton and in the interest of avoiding the time, expense, and uncertainty of prolonged
investigation or lmganon, desires to address the concerns rmsed by Texas doctors and the CPD's
investigation. This is 2 compromise ofa disputed claim, and BCBS enters into this AVC without
admitting any liability, which liability is expressly denied, and without dgreement by any party in
any of the aﬂegations or defenses made by another party. Nothing contained herein shell be
deemed an admission of liability or wrongdoing of any kind. ' '

32 BCBS alleges that the affordability system in question heréin, accurately
compared the ’owv/erall affordability of episodes of care and treatment of the provider’s patient
population on Arisk—adjusted basis.

33 BCBS. denies that it has ever threatened to terminate a physician based solely on
that physician communicating with a patient about medically necessary treatment options. '

| 40 PARTIES' AGREEMENT '

4.1 CPDand ECBS agree as followé:

42 BCBS agrees and represents that, based on this i'nvestigatior‘l, and concerns
‘expressed by Texas health care prowders, BCBS has not used the Risk Adjusted Cost Index
("RACI") o remove Texas providers from the Blue Choice Solu’uons network at any time on or
after January 1, 2008. |

| 4,3  Asofthe effective date of this AVC, BCBS agrees it has ceased and will

no longer use the RACI score to rate doctors' Affordability or as an eligibility criterion to remove

doctors from or add doctors to BCBS ne{works. '




' 44  BCBS has removed, and agrees to refrain from using, the depiction of the RACI- |

based Affordability scale from its online Provider Finder. BCBS has removed, and agrees to |

reﬁ'ain from using, information regarding Affordability measures based on RACI methodology
in its BIueCompare program matetials in Texas BCBS is rio longer using the RACI-based
Affordability scale or the RACI methodology as an ehg1b1]1ty criterion to remove doctors from

or add doctors to BCBS Networks.

- 45  BCBS agrees it will not take, or threaten, any adverse action against a Texas
physician baseo solely on that physician communicating with a patient "about medically
necessary treatment options or refernng a patient for medically necessary care outside the limited
- BCBS network. Nothmg in this section shall prevent BCBS from tahng any action that is
otherwise pemutted by law.

46 BCBS agrees none of these changes will be.a basis for mcreased premiums or

costs to BCBS customers, Further, BCBS agrees, on or before the date of this AVC, to pay-

$80,000.00 to the Office of the Attornéy General as ifs attorneys' fees, expenses, and costs of

investigation.
: . 50 COURT APPROVAL o

5.1  The parties agree thai they will submit this AVC to a court of competent
jurisdiction in Travis County and reques’c that the court approve and enter this AVC gl_:;&}uaot to
the terms set forth in this AVC and TEX. BUS. & COM CODE § 17.58,

52  The "effective date” of the AVC shall be the date it is approved by the District

* Court, If the District Court does not approve this AVC, this AVC shall be null and void.




53 If any federalb or Texas law, n;le or gegulation creates & new statutory or
regulatory provision that materially cqnﬂicts with the terms of this AVC, then this AVC shall be
aufbmatioally modiﬁgd 1o reflect and incorporate that law, rule, or regulation prospectively from
the date the new provision becomes effective. For the purposes of this AVC, a material conﬂict
éxisté if conducf prohibited by the AVC is reqﬁired by such Texas or federal law, or if conduct
requlred by the AVC is allowed prohibited or abrogated by such Texas or federal law.

54 Toseska mod1ﬁcat10n or termination of this AVC for any reason, BCBS shall
send a written request to CPD. CPD shall make a good faith evaluation of the then-existing
éircumstances, and after collecting information the Attorney General deems necessary, make a
prompt decision as to whether to agree to the modification or termination of this AVC. The
parties may agree in wntmg to specific modifications of this AVC without a court order;

otherwisé, no waiver, termination, modification, or amendment of the terms of this AVC shall be

. binding unless made By order of the Couxt,

5.5 Nothing in the AVC shgll be construed as a waiver of any private rights, causes of
action, or remedies of any pérson against BCBS with respect to the practices alleged lierejn'.
5.6  The parties hereto agree that this AVC is entered info without admitting any

liability, which liability i is expressly denied, and without agreement by any pa.rty to any of the

' allega’aons or defenses made by another party. Nothing contained heréin shall be deemed an

admission of liability or wrongdoing of any kind.
5.7  The parties represent and warrant, each to the other, that each has the authority to

enter into and make this AVC, and to bind themselves to this AVC. BCBS and CPD agree that




nothing in this AVC shall create any private rights, causes of action or remedies of any other

mdmdual or entity against BCBS
. 5.8  This AVC shall be governed by TEX. BUS. & COM. CODE § 17.58.

59  Anyandall taxable costs of court are taxed against BCBS.

6.0 MISCELLANEOUS PROVISIONS
6.1 This AVC may be executed in any mumber of counterparts and each of which

when so executed shall be deemed an original and all of which taken together shall constitute one

_ and the same AVC.
EXECUTED this day of April, 2009.

GREG ABBOTT
Attorney General of Texas

C. ANDREW WEBER
First Assistant Attomney General

JEFF L. ROSE
Deputy First Assistant Attorney General

PAULD. CARMONA
Chief, Consumer Protection Division

b

Rob Robinson
Texas Bar No. 00794545 .
. Assistant Attorney General
Consumer Protection and Public Health Dmsmn

Insurance Practices Section

Office of the Attorney General of Texas
: P.O. Box 12548 Capitol Station
0 ‘ Austin, Texas 78711-254848
‘ (512) 936-1788 / FAX (512) 463-1267

ATTORNEYS FOR THE STATE OF TEXAS




Telephone 214-220-0422
Facsimile 214-220-9932

ATTORNEYS FOR DEFENDANT -
Blue Cross Blue Shield of Texas a
Division of Health Care Service
Corporation, 2 Mutual Legal Reserve

Company

On behalf of Blue Cross Blue Shield of Texas, a Division of Health Care Service Corporaﬁon; a
Mutual Legal Reserve Compatty: o '

B&: N

Titlo P pes, Ove Crus ladbreld of Teunr

- THE STATE OF TEXAS §
' §
COUNTY OF DALLAS § ‘

On this £7 day of _Z4PLIL_ 2009, before me, the undersigned authority, personslly
appeared ). Daeeen Kopaezs who is personally known to me and acknowledged
himself/herself to be an agent for Blue Cross Blue Shield of Texas, a Division of Health Care
Service Corporation, a Mutual Legal Reserve Company, and he/she, as such an agent, being
authorized to do so, executed the foregoing instrument for the purposé and consideration therein
contained by signing for Health Care Service Corporation dba Blue Cross Blue Shield of Texas,
by himself/herself as an agent for such, : .

In witness whereof, I hereunto set my hand and official seal.

Notary Biblic, State of Texas .
‘My Commission Expires:
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4 /4 ”@ JEAN A. PERKINS
» @ Notary Public

State of Taxas
%s «f'# My Comm. Explres 04-18-2012
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