CAUSE NO. D-1-GV-07-002293
IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS and §
STATE OF TEXAS, §
§
Plaintiifs, § »”é-“ o
§ O 3
and § sh =
§ EF S
MARVIN LEON MYERS, ET AL., § TRAVIS COUNTY, TEXAS &3 —m
§ 29 A
Plaintiffs-intervenors, § ; % __DZ: .
S 3
v, g Z° =
COLDWATER DEVELOPMENT, LTD., §
ET AL, §
§
§ 98™ JUDICIAL DISTRICT COURT

Defendants.
AGREED FINAL JUDGMENT

On this day came on to be considered the above-entitled and -numbered cause.
The Court finds that Defendant Coldwater Development, Ltd. (“Coldwater’)
owned real property located in Travis County, Texas and Hays County, Texas on which
Coldwater began developing in 2004 an ultra-low density residential subdivision in two
phases named The Ranches at Hamilton Poal (the "Project”). After the completion of
Phase | of the Project (located entirely in Travis County) but during construction of
Phase Il (located entirely in Hays County), the Project experienced storm water
discharges beyond the limits of construction in the late spring and summer of 2007 that
allegedly resulted in the delivery of sediment from the Project to nearby receiving
waters, including Hamilton Creek and Hamilton Pool. Hamilton Creek is located in both
Hays County and Travis County. Hamilton Pool is located entirely within Travis County.

Plaintiffs Travis County, Texas and the State of Texas filed the above-captioned

AGREED FINAL JUDGMENT
AU-221768 v1 1283782-00033




1

cause against Defendants based on these alleged storm water discharges Other
parties, including but not limited to Hays County, Texas, intervened herem The
claimants generally allege that such storm water discharges violated various statutory,
regulatory and/or common law duties owed by Coldwater, Defendant Rodman
Excavation, Inc. n/k/a Rodman LLC (‘Rodman”), and other persons and entities
involved in the Project.

Coldwater and Rodman denied these allegations, and subsequently asserted
counterclaims against Hays County denying Hays County's authority to regulate certain
aspects of the Project. Coldwater and Rodman contend (among other things) that the
storm water discharges on which this cause is based were the results of acts of God,
which could not reasonably have been prevented or avoided. They further contend that
such storm water discharges did not result in any damage to the receiving waters,
Hamilton Creek, Hamilton P&ol or any adjacent or nearby properties.

Coldwater, Rodman, :f_he State of Texas and other persons and entities ;nvolved
in this cause conducted extensive investigations and legal and scientific research
relating to the claims alleged herein and the underlying events on which such claims are
based. They likewise engaged in extensive discovery and related motion practice
herein, including the analysis of thousands of pages of documents produced by the

parties, and the depositions of at least 14 witnesses.

Having reviewed the pleadings, the Joint Motion for Entry of Agreed Judgment of
the State of Texas, Rodman, and Coldwater (collectively, the "Parties”), and other

documents filed with the Court, the Court has determined that it has jurisdiction over the

- Parties and the subject matter of this cause.
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The 'Parties have informed the Court that they have res'b"!ved by muiual
agreement the violations alleged in the State’s original petition. Accordingly, the Parties
agree to the following orders of the court.

It is ORDERED, ADJUDGED, AND DECREED THAT:

i, Entry of this Agreed Final Judgment shall not constitute an admission by
defendants of any violation set forth in the pleadings.

il. Rodman shall pay or cause to be paid $150,000 to the State in civil
penalties. All of these civil penalties will be permanently deferred onn Rodman
providing $150,000 to fund the supplemental environmental project described in Exhibit
1.

fii. Coldwater shall pay or cause to be paid $150,000 to the State in civil
penalties. All of these civil penaliies will be permanently deferred upon Coldwater
providing $150,000 to fund the supplemental eﬁ%&vironmental project described in Exhibit
1 -

iv. Rodman and Coldwater shall jointly pay or cause to be paid $200,000 to
the State in attorneys’ fees.

The Parties stipulate that Rodman and Coldwater have each provided $150,000
to fund the supplemental environmental project described in Exhibit 1. Furthermore,
Rodman and Coldwater have paid $200,000 to the State in attorneys' fees.

It is FURTHER ORDERED that the clerk place a true and correct copy of this
judgment in the file of the above-entitled and —numbered cause.

All relief not expressly granted herein is denied.

This is a final judgment.
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SIGNED this VI dayof Y€ 2010

Hpspit b (o,

lﬁﬁmwe JUDGE Q/ |
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EXHIBIT 1
TO AGREED FINAL JUDGMENT

Restoration and Rehabilitation of the Barion Springs Pool Bvpass Tunnel

Project Deseription:

The Bastaa Springs Pool Master Plan was adopted by the City of Austin in 2009 with a goz- of
- preservicg the unique natral setting of the pool and its surounds. The need to restore and
rehabililate the pool’s bypass tucael was identified as oae of the most urgent, fuporiant projecrs
in the Muster Plun. The bypass tumnel is in a deteriorated condilion with cracks and leaks in the
well between the pool and tumnel, Further cracking or movemeri of unstable scgments of the
tunncl could cause failure of the turnel. Failure of tie tunoel would have sigaificant
cnvironmental consequences. The tumnel is immediately adjacent to populations of tae
endangered Barton Springs Sulamander end tare Austn Blind Salamender. The cavirons of
Barton Springs arc the only kmown habital fer these salamanders. Furtlier, the current condition
of the tnnel resulls in significant increases in pollutants from veban runoff iota the pool when
not diveried, ns indicated by City of Austin surface water quality monitoring and paol samples.
T'o eddress these concesns, the Performing Pacty shall use SEP Funds for the following aclivities:

s . engingering Cesign, materials ard constructior uctivities to replace the oypass unnel -
inlet grate; and . . ‘ . : e

o enginesring design, maierials. and comslruclior. zctivities of the bypass tunncl sutist:
gate/valve (Mvalve”). Sy

specificaily, (e Perfonming Party shell first provent tanel feilure throngh the instailation of a
bypass tunpel outlet vulve wih a motorized assist to expsdite opening and closing al the

" gownstrsam end ol the taonek The valve will coriral water. level in the tunnel to increzse
slhility of the tunns] before reglacemont and repair ocouss, When closed, the tumnel will hoid
water (o weight down the tuznelinirasiucture. Wles opened, the munrel will allow passage of
bypassed creek water dawnslream. Iustallation of a water lavel controlling valve al the bypass
tuenel outlet will stabilize the mnel until all turrcl struclural repairs can be mede. Ensuring
stzbility of s bypass uni} it can be repaired roquizes keeping at least three foct of water depth
inside the culvers, 2 level tat ceuld be centrolled with the valve.

For the second phase of the project, the Performing Party shall replace the tennel inlet grate with
a bar or grate pattem that optimizes passage of debrs to allow the full capecity of the nnael to
be ntilized. The current, less optimal structure, readily clops with debris and expedites creck
water overflow into the pool. Restoration of the bypass tunnel will result in stabilization of the
structure and prevent side slope fsilure and erosion.

Environmential Benefit:
This project provents the elevalion of water poliutarts within Barton Springs Feol as would

heppen under two scenarios: 1) if the bypass ZTniled aud 2) when the exisiing icler grate becomes
clogeed. Pollutents would flow from Raorton Creek imio the pool under either scenario, The
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United States Geological Survey reporis Barton Creek monthly flow ranges from a monthly low
of two cubic feet/second (“cfs”) to a monthly high of 66 cfs, with an average month being 46 cfs
(as measured at Loop 360). Using the 2008 TCEQ Surface Water Quality Monitoring
assessment, £. coli in the assessment unit upstream from the pool averaged 22.18 colony forming
units (“eft)/100 ml, By diverting stream flow through the bypass tunnel, it will prevent >10,000
cfi/day of E. coli from flowing through the pool. Due to diversion, other pollutants in urban
runoff in Barten Creek will also be reduced in the pool.

Preventing the elevation of pollutants in the pool provides for safer recreaticnal use of the pool
as well as preventing the potential degradation of aquatic habitat of the endangered Barton
Springs Salamander. Repairing the bypass culvert is critical to ensuring good habitat for the
endangered Barton Springs Salamander and the rare Austin Blind Salamander. Currently, Eliza
Spring (near Barton Springs) harbors the most robust population of the Barton Springs
Salamander (E sosorumt} because it has the best habitat. Restoring a shaliow, stream-like
environment in Eliza Spring, and the resulting drematic and persistent increzse in salamander
abundance, recently iliustrated the importance of maintaining a more natural flow regime. The
qua]ity of habitat in Eliza Spring is dspendent on the unimpeded outflow of water from the
spring, Previous human alteration of the spring outlet eliminated the natural surface channel.

“ “Today, the outflow stream routes water through an undergmund pipe that empties into the Bypass:- -+ =
_ tunnel. The loager it takes to begin and complets repau' of the bypass ﬂ:e Tmore poteahal there is. .. -
e that sa]amander habltatmEh.za Spring would degradé.™ S e

Overall this SEP WIH beneﬁt the Water qualzry of the Bartou Spn.ugs ecosystem that'is.a prermer?-'i" ¥
" and “rare ‘éxample” of Texas Hill Country, Edwards" Escarpmient ‘plant and aquatzc ammal'.- pirty

communities.

Fligible Counfies: TI‘E!.VI::, I-Iaya Bumatt Williamson, Blance, Bastrop, Lee Fayette Caidwell
and Llano

Minimum Contribution Ameount: $1.00
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