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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

SHANNON PEREZgt al.,
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V.

STATE OF TEXASget al.,
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CIVIL ACTION NO.
SA-11-CA-592-OLG-JES-XR
[Consolidated case]

MARGARITA V. QUESADA, et al.,
Plaintiffs,

V.

RICK PERRY et al.,

Defendants.

EDDIE RODRIGUEZ gt al., CIVIL ACTION NO.

SA-11-CA-635-OLG-JES-XR
[Consolidated case]

Plaintiffs,
V.
RICK PERRY ,et al.,

Defendants.

WENDY DAVIS, et al.,
CIVIL ACTION NO.
SA-11-CA-788-OLG-JES-XR
[Lead Case]

Plaintiffs,
V.
RICK PERRY et al.,

Defendants.

DEFENDANTS’ ADVISORY REGARDING INTERIM REDISTRICTIN G PLANS

Defendants Rick Perry, in his official capacity@svernor, Hope Andrade, in her official
capacity as Secretary of State, and the State wésT¢collectively, “Defendants”) file this
Advisory regarding interim redistricting plans fitve Texas House of Representatives, the Texas

Senate, and Texas’s congressional seats, and poupereof respectfully show as follows:
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On January 28, 2012, the Court ordered partieswibb to preserve an April primary to
submit agreed-upon interim maps by February 6, 20l2response to that order, Defendants
attempted to work with all plaintiffs in this actioto develop interim maps that reflect an
attempted resolution in light of the strengths awehknesses of the various claims asserted
against the maps enacted by &md Texas Legislature. With respect to interinpsor the
Texas House and U.S. Congress, Defendants weret@ésach an agreement with Plaintiffs
Texas LULAC, MALDEF, GI Forum, The Mexican Americ&ar Association of Texas, La Fe
Policy Research and Education Center, Hispanicai@zgd for Political Education (HOPE), the
National Organization for Mexican American Righ8juthwest Voter Registration Education
Project, the William C. Velasquez Institute, SoutistvWorkers’ Union, and other plaintiffs
collectively known as the “Texas Latino RedistngfiTask Force.” With respect to the U.S.
Congress, Defendants were also able to reach aeragnt with Intervenor Congressman Henry
Cuellar.

To avoid further delay of Texas’s primary electicarsd promote full participation by
Texas voters in a single, unified primary, Defertddrereby advise the Court that they will not
object to the implementation of Plans H303, C22&] 8167 on an interim basis for the 2012
elections. Plans H303 and C226 were developedomunction with the Texas Latino
Redistricting Task Force and also reflect the ingfudther plaintiffs with whom the State has not
reached agreement.

The State does not concede that any claim inRérez or Davis litigation, or any
objection in the pending preclearance litigatios heerit. Nor does the State concede that any
party has established a likelihood of success uBdetion 2 or the Constitution or a reasonable

probability that any aspect of the State’s planssdaot comply with Section 5. The purpose of
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this Advisory is to inform the Court of the Stat@esition on agreed interim maps, to identify
districts in Plans H303, C226, and S167 that depgrtificantly from the State’s enacted plans,
and to explain how each of those departures resddgml claims raised by the plaintiffs.

While the State does not agree that alteratiomgfd its redistricting plans is required
under any standard of review, preliminary or fifdlans H303, C226, and S167 respond to all
claims that are fairly at issue in this case or3ketion 5 case. These plans therefore address all
districts that fall within the scope of this Cosrfemedial authority to depart from the State’s
enacted plans on an interim basis. Although tiesps are far from perfect in the State’s view,
they are adequate for their intended purpose: twige a reasonable resolution that allows
elections to move forward without further inconvamie to Texas voters, whom all parties to
this litigation ultimately strive to represent.

l. Texas House of Representatives

In the Section 5 case, the United States allegatckile enacted Texas House redistricting
plan would retrogress the ability of minority ceizs to elect their candidates of choice in five
districts: HD33, HD35, HD41, HD117, and HD149See United States and Intervenors
Identification of Issues (Doc. 53) at 4-¥&xas v. United Sates, No. 1:11-cv-1303 (D.D.C. Sept.
23, 2011) [hereinafter Identification of Issuedtlan H303 addresses the retrogression concern
while also addressing all colorable Section 2 ctarmised in th€erez litigation.

A. House District 35

Under the benchmark House plan, HD35 is a Latingntg district in South Texas.

The United States contends that changes to thisctlis the enacted plan eliminate the ability
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of Latino voters to elect their candidate of choicausing retrogression under Section 5 of the
Voting Rights Act' Identification of Issues at 5.

Plan H303 moves HD35 from its current location amdates a new, open seat in
Cameron and Hidalgo County with 78.9% HCVAP and®%SSVR. This district will provide
Latino citizens with the ability to elect candidstef their choicé. The relocation of HD35
therefore addresses the United States’ objectidiemugection 5 as well as the claim that Section
2 requires a new House seat made up of surpludatapufrom Cameron and Hidalgo Counties.

B. House District 33

Under the benchmark House plan, HD33 is a Latingrig district in Nueces County.
Nueces County included all or part of three Houskridts in the benchmark plan—all of HD33
and HD34 and part of HD32. Applying the Texas QGitutson’s county-line rule to the 2010
Census data, the Legislature apportioned only tiswicts to Nueces County. The enacted plan
therefore eliminated HD33 from Nueces County arldcaged it to another area of the State.
The United States objected to the alteration of BIBS retrogressive under Section 5. Plaintiffs
in Perez allege that Section 2 required the Legislature @intain HD33 in its benchmark
configuration as a Latino opportunity seat.

Plan H303 returns Nueces County to approximatslpénchmark configuration, placing
all or part of three House districts in the counfiywo of these districts—HD30 and HD34—are
expected to provide Latino voters with the abilityelect their candidates of choiteHD30,

which includes Jim Wells County and parts of Nue€Cesinty, contains 60.5% HCVAP and

! Dr. Richard Engstrom, the Texas Latino Redismigflask Force’s expert, concluded that HD35 didratrogress
in Plan H283, but was in fact improved over thedbenark. See Texasv. U.S, Trial Tr. 7B 13:24-14:1.

2 The State’s reconstituted election analysis indisahat HD35 in Plan H303 will elect the Latinondilate of
choice in ten of ten elections.

® The State’s reconstituted election analysis indgahat HD30 and 34 will each elect the Latinodidate of
choice in six of ten elections.
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57.2% SSVR. The creation of HD30 as a second tatiajority district in Nueces County
therefore addresses the United States’ objectiateuBection 5 and addresses the claim that
Section 2 requires the State to maintain two Latipportunity districts in Nueces County.

C. House District 41

Under the benchmark and enacted plans, HD41 istiad-majority district in Hidalgo
County. The Legislature reconfigured the distriot increase the reelection prospects of
Representative Aaron Pena, a Republican who reapexsddD40 under the benchmark plan.
(The incumbent in benchmark HD41, RepresentativeodMea Gonzales, would run in HD40
under the enacted plan.) The United States olgjdotehe alteration of HD41 as retrogressive
under Section 8. Identification of Issues at 5-6. Plaintiffs Rerez allege that HD41 violates
the Equal Protection Clause’s one-person, one-vmiaciple and reflects a prohibited
discriminatory purpose.

Plan H303 reconfigures HD41 to make the districrencompact and to give it a more
regular shape than in the enacted plan. As corddyin Plan H303, HD41 has 75.7% HCVAP
and 74.2% SSVR. The district is expected to pmwudtino voters with the ability to elect their
candidate of choic. The reconfiguration of HD41 therefore addresdes Wnited States’
Section 5 objection and addresses the claim tleabdlindaries of HD41 reflect a discriminatory

purpose.

* Dr. Richard Engstrom, the Texas Latino Redismigflask Force’s expert, concluded that HD41 didratibgress
in Plan H283.See Texasv. U.S. Trial Tr. 7B 14:4-9. The United States’ expertIdowot determine whether Latino
voters would have the ability to elect their camdéd of choice in HD41 under the enacted pléee Handley
Report,Texasv. U.S DX326 at 1 n.1.

®> The evidence indicates, consistent with the Stapesition, that HD41 was drawn in Plan H283 ontihsis of
political information—specifically, the electorakegormance of precincts in Hidalgo County—rathearnthrace.
See, eg., Texasv. U.S Trial Tr. 1A 164:2-29jd. 7B 57:11-24, 61:14-15ge also Texasv. U.S. Plaintiffs’ Exhibits
149 (district map with partisan shading at VTD Igv&93 (RedAppl demonstration of drawing HD41).

® The State’s reconstituted election analysis irtdieshat HD41 will elect the Latino candidate obicke in seven of
ten elections.
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D. House District 78

House District 78 is a Latino-majority district il Paso. In the enacted plan, HD78 has
55.2% HCVAP and 47.1% SSVR. The United Statesndidobject to HD78 under Section 5.
Plaintiffs in Perez claimed that Section 2 required the State to gomé HD78 as a Latino-
SSVR-majority district to provide Latino voters tithe opportunity to elect candidates of their
choice!

Under Plan H303, HD78 remains a Latino-CVAP mayodistrict, and its SSVR level
increases to 50.1%. As configured in Plan H308, district is expected to increase Latino
voters’ opportunity to elect their candidates obice? The district is also drawn more
compactly than it was in the enacted plan.

E. House District 144

In the benchmark plan, Anglos made up a majoritfHof144’s CVAP and registered
voter population. The benchmark had 50.3% Latotaltpopulation. Under the enacted plan,
HD144's Latino total population was reduced to 48.5 The United States did not object to
HD144 under Section 5; however, certain defendatetvenors argued that the district
retrogressed by eliminating an emerging Latino ighib-elect district. Plaintiffs inPerez
argued that Section 2 required the State to cordiglD144 as a Latino CVAP-majority district
and that the State’s underpopulation of the disinidicated a violation of one-person, one-vote.

There is no reasonable probability that the D.Gtizit Court will find retrogression in

HD144. In its summary judgment opinion, that caefected the notion that “the VRA protects

" The State opposed this claim on the ground, anaihgrs, that Latino voters enjoy more than propagl

representation in El Paso County House districtstinba constitute 75% of El Paso County’s voting-adizens,
and four of the county’s five House districts aepresented by presumed Latino candidates of chdiee Perez

Defendants’ Exh. 51; Defendants’ Post-Trial Brieb€. 411) at 41-42.

8 The State’s reconstituted election analysis irtdisshat HD78 will elect the Latino candidate obicie in three of
ten elections under Plan H303, compared to twem#&lections under Plan H283.
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predictablefuture gains in minority electoral power” as “directly atlds with Section 5’s
purpose to protect againstirogressive effect.” Texas v. U.S, Memorandum Opinion (Doc.
115) at 32-33. The State maintains that the Se@i@nd constitutional claims directed at
HD144 are similarly without merit. Defendants rgoze, however, that the Court's interim
House plan drew an additional Latino CVAP-majouligtrict in eastern Harris County. The
Court-drawn district substantially disrupted othearris County House districts, however,
raising particular concerns among members of thggslaive Black CaucusSee, e.g.,, NAACP
and Howard Jefferson Corrected Joint Advisory (D622) at 3 (objecting to the Court’s
modifications to Districts 139, 141, 142, 146, dmV). Plan H303 is specifically tailored to
address legal challenges to HD144 in a mannemtiaaitains districts held by members of the
Legislative Black Caucus as they were drawn bylégeslature. Thus, Plan H303 responds to
Section 2 concerns by configuring HD144 with 50.B%@VAP and 48.8% SSVR while keeping
the remainder of Harris County in substantially s§ae configuration as in the State’s enacted
plan? In doing so, Plan H303 balances the concernstlidrdHarris County legislators who
objected to Harris County as drawn by this Court.

F. House District 149

In the benchmark plan, HD149 is located in Southwesris County. Harris County had
25 House districts in the benchmark plan. Applythg county-line rule to the 2010 Census
population, the Legislature apportioned 24 Housdss® Harris County. In the enacted plan,
HD149 is moved out of Harris County, and HD 14%anbined with HD137. The United
States objected to the removal of HD149 as retssiye under Section 5. Identification of

Issues at 6. Plaintiffs iRerez alleged that the removal of HD149 violated Secfon

° The State’s reconstituted election analysis irtdisshat HD144 will elect the Latino candidate bbice in five of
ten elections
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Plan H303 essentially reinstates benchmark HD1et89ymbering it as HD136. As in the
benchmark plan, no single racial group forms a nitgjf voting-age citizens or registered
voters in HD136, which has 33.8% Black CVAP, 27.2uglo CVAP, 19.5% Hispanic CVAP,
and 18.3% Asian CVAP. By reconfiguring HD136, PIHB03 addresses the United States’
Section 5 objection and addresses all claims raggatte district that were assertedPerez.

In light of the Supreme Court’s decision, HD149te only Texas House district
challenged by the NAACP, the Texas Legislative Bl@aucus, and other plaintiffs representing
the interests of African-American voters that t@isurt has the authority to alter. All of these
plaintiffs’ other challenges to the Texas House meafli for the creation of new coalition
districts. The Supreme Court has prohibited thesir€from creating such districts. While the
State does not concede that the law requires HDA.8é drawn, it included the district in H303
in an effort to reach a resolution with the AfrieAmerican plaintiffs who have made claims
regarding benchmark HD149.

G. House District 117

Under the benchmark plan, HD117 is a Latino-majodistrict. As compared to the
benchmark, the State’s enacted plan increased HCMARD117 from 58.5% to 63.8% and
reduced SSVR slightly, from 50.8% to 50.1%exas v. U.S. Plaintiff's Ex. 13, 14. The United
States objected to the alteration of HD117 as ge¢issive under Section 5. Identification of
Issues at 6. Plan H303 makes no change to HD1daube it is not retrogressive as a matter of
law under the standard announced by the coulréxas v. United Sates.

In its summary judgment opinion ifexas v. U.S, the D.C. District Court held that “[a]
district with a minority voting majority of sixtynfe percent (or more) essentially guarantees

that, despite changes in voter turnout, registnatamd other factors that affect participation at
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the polls, a cohesive minority group will be aldeetect its candidate of choiceTexasv. U.S,
Memorandum Opinion (Doc. 115) 29. The court relegdprecedent establishing a 65% total
population threshold, or a 60% voting age poputatifoeshold, for an “effective majority.See
id. at 29-30 n.22 (citinylississippi v. United States, 490 F. Supp. 569 (D.D.C. 197%®etchum
v. Byrne, 740 F.2d 1398, 1410-15 (7th Cir. 1984)). Therteuplained that Ketchum reached
its figure by reasoning from a simple voting majprand augmenting it by five percent to
account for low voter registration among minorigters, five percent for low voter turnout, and
five percent for youthful population,” and that tbeurt “would not have added five percent for
the youthful portion of the minority population.td. at 30 n.22 (citingketchum, 740 F.2d at
1415). Thus the court’'s 65% “voting majority” refeo 65% total population or 60% VAP. It
follows from the court’s opinion that a districtttvi60% HCVAP is, by definition, an ability-to-
elect district under Section &f. Texasv. U.S Trial Tr. 6B 85:16-22, 88:2-9. Under the D.C.
court’s standard, HD117’s 63.8% HCVAP makes it hifitg-to-elect district as a matter of law.
Thus, there is no reasonable probability that HD&ill7be found to retrogress under Section 5.
Furthermore, there is no evidence that HD117 waawdr for the purpose of
discriminating against Latino voters. The Bexamufy House districts in Plan H283 were
drawn by the Bexar County delegation under thectioe of Representative Mike Villarreal, the
Democratic Vice Chair of the House Redistrictingn@oittee, and Ruth Jones McClendon, the
Democratic leader of the Bexar County delegatidexas v. U.S Trial Tr. 6B 6:19-25. Nine of
the ten members from Bexar County supported thed fdexar County mapld. 6B 13:18-24.
Only Representative Joe Farias, a Democrat repiegedD118, opposed the plan because the
communities of Somerset and Whispering Winds weneoved from his district and included in

District 117. T1A 159:24-161:3; T6B 8:21-9:2. tdstified, however, that those communities
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were placed in HD117 by Vice Chairman Villarredtl. 6B 23:18-25:4. There is no colorable
Section 2 or constitutional claim with respect tDH7, and as a result, plan H303 leaves the
districts as enacted by the Legislature.

H. Coalition Districts

By addressing the districts discussed in sectiottrdugh F above, Plan H303 represents
the broadest possible application of the Court'snedial power to draw an interim
reapportionment plan. All of the remaining digisichallenged ifPerez andTexas v. U.S. but
not addressed by Plan H303 are coalition distridtss not possible to draw additional House
districts in which a single minority group constés a majority of voting-age citizens.

The Supreme Court’s opinion Rerry v. Perez instructs that a court may not consciously
set out to create “coalition” districts in an interredistricting plan.See Perry v. Perez, 565 U.S.
___(2012) (per curiam), slip op. at 10 (citiBgrtlett v. Srickland, 556 U. S. 1, 13-15 (2009)).
Various plaintiffs have urged the Court to do jtst in Fort Bend County, Bell County, and
Dallas County, where proposed districts HD26, HD&4d HD107, for example, join various
minority groups in a deliberate effort to reach ambined minority-CVAP majority’ The
Supreme Court has removed any doubt that suchcotsare not authorized in an interim plan,
much less required by the Voting Rights A8ke Perry, slip op. at 10.

|.  Population Deviations in Urban Counties

In Perry v. Perez, the Supreme Court removed all doubt tHatminimis population
deviations in a legislatively enacted plan cannetdisturbed in a court-drawn interim plan
unless those deviations are found to be unlawRdrry v. Perez, Slip op. at 8. The Supreme

Court also explained that the stricter standarplogfulation deviation that applies to court-drawn

10 5ee, e.g., Plan H302, Red106; Identification of Issues atZ2l
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maps does not require a court to equalize populateviations that comply with the standards
that govern legislatively drawn planSeeid. at 8-9 n.2.

There is no legal justification for equalizing tte minimis population deviations in the
State’s enacted plan because the plaintiffs’ onegue one-vote claims are completely baseless.
Plan H283 is presumptively consistent with the BEduratection Clause’s one-person, one-vote
principle because it keeps all districts within@%d range of ideal populationSee, e.g., Brown
v. Thomson, 462 U.S. 835, 842-43 (198Perez Trial Tr. 994:15-18. This case is nothing like
Larios v. Cox because Plaintiffs’ own experts acknowledged it Legislature did not
systematically target Democratic incumbentSee Perez Trial Tr. 403:2-18 (Martin), 273:21
(Kousser);cf. Larios v. Cox, 300 F. Supp. 2d 1320, 1326-27 (N.D. Ga. 2004 (@ezatic-
majority Georgia Legislature paired 50% of Repudotiecncumbents in the House and 42% in the
Senate). Expert opinions purporting to find disgnatory intent in an alleged pattern of
overpopulating minority districts failed to consideace-neutral explanations for population
deviations such as the distribution of surplus pajoon in counties such as Bexar and Harris.
Compare Texas v. U.S. Defendants’ Exh. 320 Illustration 2 (purportingfiod disproportionate
overpopulation of minority districtsyyith id. Plaintiffs’ Exh. 159 (showing that surplus county
population fully accounts for thirteen overpoputhteinority districts). In fact, the United
States’ expert, Dr. Arrington, admitted on crossraiation in the Section 5 case that there is
no systematic overpopulation of minority distrisighe House plan when the County Line Rule
is taken into account. T5B 61:8-11 (“Q: There’s systematic overpopulation of minority

districts when the County Line Rule is taken intoaunt, is there? A. That's correct.”).
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I. Texas Congressional Districts

The United States’ expert, Dr. Lisa Handley, fouthct the legislatively enacted
congressional plan contained the same number lifyatio-elect districts as the benchmark plan.
She concluded that the plan retrogressed, howdesrause it failed to maintain the same
proportion of Latino ability-to-elect districts tolving the expansion of the Texas delegation to
36 seats. Despite the State’s disagreement wglctmnclusion, Plan C226 addresses the United
States’ retrogression concerns as well as all @&iand constitutional claims fairly at issue in
thePerez litigation.

A. Congressional District 23

The State’s enacted congressional plan increasé@BGIHCVAP majority from 58.4%
to 58.5% and its SSVR majority from 52.6% to 54.8¥he United States nevertheless objected
to the changes to CD23 as retrogressive under dpeéti Identification of Issues at 8-9.
Plaintiffs in Perez alleged that the legislatively enacted CD23 denigedino voters the
opportunity to elect their candidates of choice.

The underlying dispute about CD23 in b&#rez andTexas v. U.S has been whether the
district qualified as an “opportunity” or “abilitie-elect” district under the benchmark plan. The
State has consistently maintained that the stdt@D@3 is unchanged—if it was an opportunity
or ability-to-elect district in the benchmark, gmains so in the enacted plan. The State
recognizes, however, that the district is fairlyisgue. To address the specific concerns of

Plaintiffs in this case and the United States withmaking unwarranted changes to the district,
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Plan C226 returns CD23 as close as possible teeitshmark configuration, thus restoring any
opportunity or ability to elect that may have béest in the enacted plah.

B. Congressional District 33

Plaintiffs in Perez and the defendants ifexas v. U.S. challenged the configuration of
congressional districts in Tarrant County on vasiguounds. Although the State maintains that
these districts are the product of purely politteahd therefore perfectly legal—motivations, it
acknowledges that these districts are fairly atigsand that the Supreme Court specifically
recognized concerns with the enacted plan’s CD33.

Plan C226 addresses these concerns by creating coorpact districts in the Tarrant
County area. Specifically, this was achieved Bwning CD33 as a compact “crossover district”
in the Dallas-Fort Worth area with 39.4% HCVAP aBsl8% SSVR. This district should
provide all minority voters in the district the apfunity to combine with other like-minded
voters to elect the representative of their choice.

C. Congressional District 27

In the benchmark plan, CD27 is a 63.8% HCVAP and%lSSVR majority district that
includes Nueces, Kleberg, Kenedy, and Willacy Cgumiost of Cameron County, and the
southwest portion of San Patricio County. Thertdisis currently represented by Republican
Blake Farenthold. The enacted plan changes CDB3tautially, retaining its base in Nueces
County but adding new counties to the north andt wesreate a district with 41.1% HCVAP

and 36.7% SSVR. The United States objected taltieeation of CD27 as retrogressive under

" The State’s reconstituted election analysis irtdisghat the Latino candidate of choice will winet of ten
elections in CD23 under Plan C226—the same numbeén dhe benchmark plan and an increase over bath t
legislatively enacted plan (one of ten) and Pla@@@wo of ten).
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Section 5. Plaintiffs irPerez allege that the changes to CD27 violate the rigiittNueces
County’s Latino voters under Section 2.

Plan C226 does not alter CD27 as drawn in the edgafan because any retrogression
caused by the Legislature’s changes is more thisetdbdy CD34, an open district with 71.7%
HCVAP and 71.9% SSVR that occupies much of form&2Ts territory and materially
increases Latino voting strengthSee, e.g., Direct Testimony of John AlfordTexas v. U.S
Plaintiff's Exh. 175 at 23-24. With respect to @&t 2, there is no evidence that the changes to
CD27 will exclude Nueces County’s Latino votersnfrdhe political process, and Nueces
County’s competitive political landscape (whichuksd in the election of three Republicans to
the Texas House in 2010) challenges the assumgiteatnmaking CD27 more Republican will
injure Nueces County voters in any way.

D. Congressional District 25

In the benchmark plan, CD25 was a 63.1% Anglo C\iA&erity district with 25.3%
Hispanic CVAP and 9% Black CVAP. The United Statessed no objection to the
configuration of CD25 in the enacted plan.Parez andTexas v. United Sates, private plaintiffs
and intervenors allege that the changes to CD25titote unlawful racial discrimination in
violation of the Fourteenth Amendment. There issedous claim that CD25—which was, if
anything, a crossover district—is protected undmsti®n 2 of the Voting Rights Act.

Plan C226 makes no change to CD25 as enacted bietteess Legislature because there
is no legal basis on which to do so. This distsciat best, a crossover district as defined by th
Supreme Court irBartlett v. Srickland, 556 U. S. 1 (2009). Representative Dawnna Dukes
testified, for example, that the so-called “triq@thcoalition” in Travis County depends on Anglo

support for Democratic candidates to succeed. Urhited States has properly taken the position
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that CD25 does not provide minority voters with #iglity to elect candidates of their choice
within the meaning of the Voting Rights Acgee Identification of Issues at 9 (stating that with
the exception of CD23 and CD27, the enacted cosgneal plan will not change the ability of
minority citizens to elect their preferred candegatof choice}? Furthermore, even if the

reconfiguration of CD25 could be construed as ggessing minority voters’ ability to elect

under Section 5, Plan C226'’s creation of a newsmesr district in CD33, and its creation of
new Latino opportunity district CD35 in Central B¢ more than offset any such loss.

The allegations of intentional racial discriminatim CD25 are utterly baseless. There is
no evidence whatsoever that the Legislature alt€&@d5 to harm any voter on the basis of race
or language minority status. The Legislature red@D25 to make reelection much more
difficult for a particular incumbent congressmanowlin the months leading up to the 2011
legislative session, championed federal legislatlat had the effect of temporarily depriving
the State of more than $800 million in educationding. Political motivations for a districting
decision are entirely permissibléee, e.g., Hunt v. Cromartie, 526 U.S. 541, 551 (1999) (“[A]
jurisdiction may engage in constitutional politigdrrymandering, even if it so happens that the
most loyal Democrats happen to be black Democratseaen if the State were conscious of that
fact.”). Any adjustments to the enacted CD25 oy ather part of the Austin area in the

congressional map would be wholly outside this €sumterim map-drawing authority.

2 Even if CD25 were otherwise eligible for proteationder the Voting Rights Act, the lack of cohesamong
Latino and African-American voters would undermiey potential claim of crossover or coalition statiSee
Perez Trial Tr. at 265:15-18 (Kousser statement that riggi and African Americans are not cohesive in the
Democratic primary electionsix. at 506:3-508:5 (Engstrom statement that Africanefinans are the “least likely
group to support Latinos in a Democratic primarygge also Texas v. U.S, Alford Direct Testimony, Plaintiffs’
Exh. 175 at 27, Appx. C thl. C2. Likewise the laafkAnglo bloc voting to defeat minority candidat@schoice.
Texasv. U.S, Alford Direct Testimony, Plaintiff's Exh. 175 a6.
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E. Requests of Individual Members of Congress

Congresswoman Eddie Bernice Johnson, Congresswddmaila Jackson-Lee, and
Congressman Alexander Green have alleged that thte’'S enacted congressional plan
demonstrates intentional racial discrimination blasepart on the Legislature’s failure to include
their existing district offices in their districis the enacted plan. Congresswoman Johnson also
contends that her house was not included in CD8@ngresswoman Lee contends that the
Legislature further discriminated on the basis afer by removing downtown Houston from
CD18 and placing it in CD29, a Latino-majority dist represented by Democrat Gene Green.

While these members’ complaints are understandatbleir accusation of racial
discrimination is unfounded. The failure to inctudhese members’ district offices was
inadvertent. RedAppl, the State’s mapping softwdoes not identify district officegexas v.
U.S Trial Tr. 5B 13:13-14:11, and the Legislature wead advised of the oversight during the
legislative session.ld. 7B 57:25-58:22; Plaintiff's Exh. 12. The removdl @ongresswoman
Johnson’s house from CD30 was also inadvertene State relied on RedAppl, which identifies
member residences based on information providecedsh member’'s staff, but which was
apparently mistaken in this instance. The rema¥alowntown Houston from CD18 was not
intended to have any effect on African-Americanevet(downtown Houston being a relatively
low-population area) or on Congresswoman Lee. Nieegkess, in an effort to reach an agreed
resolution, all of these concerns are addresse&taim C226.
lll.  Texas Senate

The United States judicially admitted that the $emqdan complies with Section 5 of the
Voting Rights Act. See Texasv. U.S, Answer (Doc. 45) 1 46 (“Defendants admit thairRifd is

entitled to a declaratory judgment that the proddSenate plan complies with Section 5 of the
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Voting Rights Act.”). A group of intervenors led/ lSenator Wendy Davis alleged that the
alteration of SD10—Senator Davis’s district—hadedragressive effect and demonstrated a
racially discriminatory purpose.See Texas v. U.S, Davis-Veasey Intervenors’ Statement of
Legal Position (Doc. 528 Senator Davis filed a lawsuit in this Court alfegthat the Senate
plan caused vote dilution and reflected discrimonapurpose in violation of Section 2 and the
Fourteenth Amendment. Senator Davis’s claims aezigd at SD10.

There is no merit whatsoever to the claim that herark SD10 provided minority voters
with the opportunity or ability to elect their caddte of choice. In the benchmark Senate plan,
SD10 had 62.7% Anglo CVAP majority with 18.3% BIaCkKAP and 15.1% Latino CVAP. At
most, SD10 was a potential crossover district, g not protected by the Voting Rights Act.
But even the district's crossover potential wasyvearely realized. Senator Davis’'s 2008
election is the only exception to benchmark SDIf¥ssistent record of electing Republican
candidates? Because benchmark SD10 afforded minority votessability to elect their
candidates of choice, there can be no retrogressioen the district is altered. The DOJ
recognized as much.

Despite maintaining that all of Davis’s claims laglerit, the State recognizes that the
Court had some concerns about the district, whiokivated it to return SD10 to its benchmark
configuration in its interim plan. Pursuant to t@eurt’s instruction, the State and the Davis

Plaintiffs have discussed an agreement, but the sMles have not been able to agree to a

13 The Texas State Conference of NAACP Branches, LOLANd the Texas Legislative Black Caucus joined th
Davis Intervenors in their opposition to SD18ee Identification of Issues at 20. These additiom&ivenors also
challenged SD15 under Section 5; however, thigrclaas not pursued in the Section 5 trial.

14 See Alford Direct Testimony Texas v. U.S. Plaintiff's Exh. 175 at 30. Senator Davis’s elentivas marked by a
weak Republican opponent facing an ethics scarbidas v. U.S. Trial Tr. 4A 68:20-69:25;Texas v. U.S.
Plaintiffs’ Exh. 106, 108; increased Anglo crossoveting, Texas v. U.S. Trial Tr. 7A 35:14-19; and a focused
effort targeting SD10 by the Texas Democratic Rantigich recruited Davis to run for the seit, 4A 26:5-15.
Even in these circumstances, Senator Davis didwota majority of votes and, in fact, won by fewertes than
were cast for the Libertarian candidatd. 4A 62:16—63:16Texasv. U.S. Plaintiffs’ Exh. 31 at 14.
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resolution. Despite the Supreme Court’s instrungjdavis has essentially demanded that SD10
be redrawn as a performing coalition district. Bbdvis has not, and cannot, propose a
configuration of SD10 that provides a single mityogroup the opportunity to elect its candidate
of choice. She therefore has no chance of pregadn her claim that a “performing” Section 2
district must be drawn to replace the legislativahacted SD10.

Although Davis’'s demand for a performing SectiondBtrict has no legal basis
whatsoever, Plan S167—to which the State will nbject—addresses Davis's Fourteenth
Amendment and discriminatory purpose claims by igoming SD10 in a more compact fashion
wholly within Tarrant County. Under Plan S167, SDas 54.2% Anglo VAP, 15.5% Black
VAP, 26.6% Hispanic VAP, 15.6% Hispanic CVAP, andl 96 SSVR. Although the State
maintains that the legislatively enacted plan waistime product of racially discriminatory intent,
the proposed Senate plan addresses concerns abmitigd minority communities in Tarrant
County by placing all communities identified by thlaintiffs into a single compact district.

Under Plan S167, SD10 is expected to remain a Riepndeaning district as it was in
the benchmark, the legislatively enacted plan, #msl Court’s interim plan. Even assuming
Senator Davis's Fourteenth Amendment and discritoigapurpose claims have merit—and
they do not—that does not entitle her to a distinctvhich she will essentially be guaranteed
reelection, which is what she is demanding. Attnsise is entitled to have SD10 adjusted by
this court in a way that addresses the only colerlgal claims she has. That is exactly what
Plan S167 does. The further adjustments to SDa§hddy Senator Davis—which are designed
to create a coalition district or to improve Senddavis’s electoral prospects—are beyond this

Court’s authority.
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CONCLUSION
The State does not concede that any of the classerted against the enacted
redistricting plans have legal merit. NevertheléBsxas voters are better served, in the short
term, by a reasonable resolution that allows elestito go forward while doing minimal
violence to the legislative intent embodied in 8tate’s enacted redistricting plans. Plans H303,
C226, and S167 provide such a resolution. For tbason, the State will not object to their

implementation on an interim basis for the 2012ted@s.
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