
DAN MORALES 
AT-TORNEY GENERAL 

QMfice of tip !Wmtep &neral 
6btate of ‘Qexas 

April27.1993 

Mr. Fred S. Brinkley, Jr., RPB 
Exealtive Director/secretary 
Texas State Board of Phatmacy 
8505 Cross Park Drive, Suite 110 
Austin, Texas 787544594 

OpenRccordsDecisionNo. 614 

Rt: Application of section 27A of the Texas 
Pharmacy Act, V.T.C.S. article. 4542a-1, 
relating to program to aid impaired pharmacists 
and pharmacy students; availabiity of records 
under section 27A (RQ-430) 

Dear Mr. Brinkley: 

You request an opinion regarding provisions of the Texas Pharmacy Ant (the 
“act”), article 4542a-1, V.T.C.S., governing the release of information relating to 
disciplinary actions taken by the Texas Board of Pharmacy (the “board”). Specifically, 
you ask us three questions: 

1. How should the agancy notify complabmnts when the resolution 
of their complaint involves a co~dential order7 

2. What procedure should be used to respond to inquiries about a 
pharmacist who is the subject of a wntidential order7 

3. Are “impaired” orders entered before June 18, 1983. now 
uon6dential under Section 27A, or do they remain public records 
subject to disclosure? 

You inquire about the board’s duty to withhold or disclose information under 
provisions of the act that apply only to specific records of the board. Section 17(m) of the 
act provides as follows: 

Theboardshallmaintainano5newherepermanentrecordsare 
kept and preserve arccordofits~gs. Theboardshall . . mamtam an information 5e about each complaint 5ed with the board 
relatingtoalicensee. Ifawrittencomplaintis5cdwiththeboard 
elating to a licensee, the board shall, at least mmbmmmhy, not@ the 
patties to the complaint as to the status of the complaint until 6nal 
disposition, unless the mtitication would jeopardize an undercover 
investigation. 
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V.T.C.S. art. 4542a-1, 8 17. However, section 27A(d) of the act makes certain 
information wngdential,t providing as follows: 

(d) The rewrds and proceedings of the board, its authorized 
agw or any phsrmac~tical organimtion wmmittee as set out in 
Subsections (a) and (b) of this section shsll be wntldential and are 
not considered open records for purposes of [the Texas Open 
Records Act, article 6252-17a, V.T.C.S.12; provided, however, the 
board may disclose this wnfidential information only: 

(1) in a disciplinaty heating before the board or in a subsequent 
trial or appeal of a board action or order, 

(2) to the pharnkst licensing or disciplinary authorities of 
other jurisdictions; or 

(3) pursuant to sn order of a court of wmpetent jurisdiction. 
Id. 0 27A (footnote added). 

The hod may imtitute disciplinsry action under section 27A if a pharmacist or 
pharmacy student has “developed an incapacity of a nature that prevents a pharmacist 
from engaging in the practice of pharmacy with reasonsble skill, wmpetence, and safety to 
the public” or hss “a drug or alcohol dependency.” See id. $5 26,27A(a), (b). Although 
section 17(m) requires the board to notify the parties to the complsint as to the status of 
the wmplaint “at least my,” unless such notitication would interfere with an 
underwver investigation, section 27A prohibits the board from disclosing its records and 
proceedings under that provision. Open Records De&ion No. 493 (1988). 

You advise us that inquiries, e.g., from potential employers of pharmacists, are 
directed to the board for the purpose of establishing whether a pharma&t or phsnnacy 
student has been the subject of prior disciplinaty action by the board. You are wncemed, 
however, that where information relating to the status of a disciplinq action is requested 
together with the resulting disciplinary order, wngrmation of the fhct that a person has 

%~IC Tams Open Records Ad, mticle 6252-1781, V.T.C.S., gives the ~amal public aacss to 
tdWWiOU~by~bOdiOS: 

ra1u lnforxnsIjw wllectcd, assembw or llledwd by or for 
g8Tmmadbodla...lspobuctofolmstioawdsvausbletolkpubllcduring 
mzmatta%iwssbouls.... 

V.T.C.S. at 62S2-17a. 0 3(a). Seaion 3(11x1) of tk Opn Rawds M CXCPIS fmm requkd public 
di.shuc’iofolmaLion&cmalcwfidmtiPlbylaw,oitlK?c4muilldiowt.~,orby~ 
decision.’ Id. ) 3(a)(l). 
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beenthe~~ofpriordiscipliaaryactionbytheboardmd~bsequent~to 
disclose the terms of the resulting disciplinary order is in itselfwnfumation that the person 
was the subject of disciplinary action under section 27A of the act. In other words, you 
claim that nondisdosure of certain information reveals the substance of the information. 

Discbsing the status of a disciplinary action, without also disclosing its details, 
reveals only that the disciplinq action was instituted under section 27k Moreover, the 
fkct that a disciplinary action is instituted under section 27A is not made confidential by 
law. 

Subsections (a) and @) of Section 27A provide as follows: 

(a) Any person or pharmacartical peer review wmmittee may 
reportrelevantkctstotheboardrelat&!totheactsofany 
pharmacistinthisstateorstudaaofp~amoisenrolledinthe 
professional sequence of an accredited pharmacy degree program 
~provedbytheboardifthepersonorpeamiewwmmittecha9 
knowledge mlating to the pharmakt or phsrmacy student which 
might provide grounds for disciplinary action as specitled in 
Subdivision (4) or (7) of Subsection (a) of Section 26 of this Act. 

(b) Any wmmittee of a professional society wmprised primarily of 
pharmac@ its staff. or any district or local intervener participating 
in a program established to aid pharmacists or digiile phsrmacy 
students impakd by chemical abuse or mental or physical illness may 
reportinwritingtothe~dthe~ofthcimpaindphannacistor 
pharmacy student together with patinent information relatiq to the 
impairment. The board may report to any committee of such 
professional society or the socie@s designated staE information 
whichitmayreceivewithregardtoanyphamkstorpharmacy 
student who may be impaired by chemical abuse or mental or 
physicaliuness. 

V.T.C.S. art. 4W!a-1, 5 27A Subdivisions (4) and (7) of subsection (a) of section 26 
provide for refussl to issue pharmacy licenses or revocation of ticences to persons who 
lli3VC: 

(4) developed an incqacity of a nature that prevents a 
pharmacist t?om engagiq in the practice of pharmacy with 
reasonable skill, wmpetence, and s&y to the public. . . [and] 

. . . . 

(7) a drug or alcohol dependency. 

Id. 5 26(a). Clearly, a disciplinary action butituted under section 27A of the act may be 
the result of a wide range of fkctors. Thus, revealing information about the status of a 
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disciplinary action without also mveahng the details of the action does not rsecesrari!~ 
reveal that the disciplinary action was the result of drug or alcohol dependency or any 
other specifk reason. Disclosure of such information reveals only that the individual was 
the subject of a disciplinary action under section 27A, the details of which are made 
wnfldential by law and the causes of which could be one or more of a number of 
possibiities. 

In Lkprbnent of the Air Force v. Rase, 425 U.S. 352 (1976). the United States 
Supreme Court held that certain documents relating to the disciplining of United States 
Air Force Academy cadets were subject to public disclosure under the federal Freedom of 
Information Act, 5 U.S.C. Q 552, rejecting the argument that disclosure was batred in any 
case in which it wuld not be guaranteed that disclosure would not lead someone to guess 
the substance of information made wnfidentisl. See a&o Open Records Decision No. 165 
(1977). The wurt noted that the protection afforded individuals under the federal act 
“was directed at threats to privacy h&rests more palpable than mere possiiities.” 425 
U.S. at 380, n.19. Gtanted, while hnowledge of the fhct that a disciplinary action was 
instituted under section 27A might lead one to a number of diEerent conclusions regarding 
the subject of tbe investigation and the substance of information made wnfidential by 
section 27A(d). such wnclusions are not cutain and are no more palpable thsn mere 
possibiities. Indeed, this office has he-id on numerous occasions that, while the content of 
a dowment or wmmunication might be wnfidential, the fact of the document or 
wmmuniwtion itself is not protected fiom disclosure. See, e.g., Attorney General 
Opiion H-223 (1974) (fact that a taxpayer requestui rewnsideration of his tax status is 
public even though information wnwrning his status is made wntidential by statute); 
Open Records Decision No. 88 (1975) (fact of whether or not a person had filed an 
accident report is public, even though the wntent of the report is made wntidential by 
statute); ser u&o Opem Records Decision Nos. 212, 188 (1978); 102 (1975); 40 (1974). 
We conclude, therefore., that information indicating that a discipiinaty action was 
conducted under section 27A of the Texas Pharmacy Act is not made wni3dential by 
section 27A(d) and muat be made available to the public. 

Fiiy, we address your third quay, namely, whether “impaired” orders issued 
before the efkctive date of section 27A are now wntldential under section 27A of the act. 
Acts 1983, 68th Leg., ch. 600, at 3836, added section 27A to the wt. Section 27A 
introducednewprovisionsrelatingtodisciplinary~o~taLenbythebwd,tofhctslrad 
~~ncdvedbytheboard,ladtoreportingbypeagroupnvieww~~. 
V.T.C.S. art. 4542a-1, 0 27A(a). (b).s Prior to adoption of section 274 no provkions 
made wntldential the terms of “impaired” orders issued under section 26 of the act. 
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When a statute is expressed in clear and unambiguous language, the statute must be 
applied as it reads. Ci@ of Van A&me v. State, 246 S.W.2d 671 (Tex. CN. App.-1952, 
writ refd o.r.e.); see also Tamoy v. Ci@ of Lubbmk, 242 S.W.2d 816 (T’ex. CN. App. 
1975, writ refd n.r.e.). Section 27A was added to the act for the purpose, in& alia, of 
making the terms of certain disciplinary actions wntldential. Our reading of the statute 
andundastandingofitsl~historyindicatewlegislrvinimentLimitingthe~pe 
of section 27A(d) to %npak# orders issued after adoption of section 27A The statute 
unambiguously protects the terms of 011 “impaired” orders issued under section 26 of the 
act. Other Texas statutes relating to public records have been construed to apply to 
records made before, as well as a&r, adoption of the statute, even v&em express 
language to that e&ct is lacking. See, eg., ZrAstrid Fuund oft% S. v. Tews In&s. 
Accideni &I., 540 S.W.2d 668. 685 (Tex. 1976). crrl. denied, 430 U.S. 931 (1977) 
(holding that the Open Rewrds Act applies to records generated before the act’s 
adoption). Accordingly, wt conclude that the terms of “impaired” orders issued prior to 
June 18, 1983, are excepted f?om requked public disclosure by section 3(a)(l) of the 
Opm~~Actinwnjunaiwwithsection27A(d)oftheTewPbarmacyAct~ 
mustnotber&ased. 
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SUMMARY 

Section 27A(d) of the Texas Pharmacy Act, V.T.C.S. arti& 
4542a-1, does not prohiii the release of information indicating the 
statusofawmplaint,bspectiveofwhethertherelesseofti 
information reveals that disciplinary action was imtitutul under 
section 27A The terms of Qnpakd” orders issued prior to June 
18, 1983, are excepted f?om required public disclosure by section 
3(a)(l) of the Open Records Act in conjunction with section 27A(d) 
of the Texas Pharmacy Act. 
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