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November 30, 1994

Mr. Kevin K. Zarling

Assistant General Counsel

Texas Department of Agriculture
P.O. Box 12847

Austin, Texas 78711

- OR94-801

Dear Mr. Zarling:

You ask whether certain information is subject to required public disclosure under
the Texas Open Records Act, chapter 552 of the Government Code. Your request was
. assigned ID# 26241.

The Texas Department of Agricuiture (the “department™) received a request for a
copy of the report concerning a closed investigation of a pesticide-related complaint.
You contend that some of the requested information is excepted from required public
disclosure under section 552.101 of the Government Code.

Section 552.101 excepts "information considered to be confidential by law, either
constitutional, statutory, or by judicial decision." For information to be protected from
public disclosure under the common-law right of privacy as section 552.101 incorporates
it, the information must meet the criteria set out in Industrial Foundation v. Texas
Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), cert. demed 430 U.S. 931
(1977). The Industrial Foundation court stated that

information . . . Is excepted from mandatory disclosure under
Section 3(a)(1) as information deemed confidential by law if (1) the
information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the
public.
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540 S.W.2d at 685; Open Records Decision No. 142 (1976) at 4 (construing former
V.T.C.S. article 6252-17a, section 3(a}(1)). In Industrial Foundation, the Texas Supreme
Court considered intimate and embarrassing information such as that relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id at 683.

We have reviewed the documents submitted for our consideration. The
documents contain symptoms of illness alleged to be caused by exposure to pesticides.
For your convenience, we have marked the information that must be withheld under
section 552.101 of the Government Code. See Open Records Decision No. 370 (1983)
(Industrial Foundation specifically rejected claim that all medical information may be
withheld by common-law privacy).

We note that the documents also contain a social security number. = Social
Security numbers are not protected by common-law privacy. Open Records Decision No.
455 (1987). However, a social security number or "related record” may be excepted from
disclosure under section 552.101 in conjunction with the 1990 amendments to the federal
Social Security Act, 42 US.C. §405(c)2)(C)(vii). In relevant part, the 1990
amendments to the federal Social Security Act make confidential social security account
numbers and related records that are obtained and maintained by a state agency or
political subdivision of the state pursuant to any provision of law enacted on or after
October 1, 1990. See Open Records Decision No. 622 (1994). We caution, however, that
a governmental body may be required to obtain an individual’s social security number
under laws that predate October 1, 1990; a social security number obtained under a law
that predates October 1, 1990, is not made confidential by the 1990 amendments to the
Social Security Act. Based on the information that you have provided, we are unable to
determine whether the social security number contained in the submitted documents is
confidential under federal law. On the other hand, section 552.352 of the Government
Code imposes criminal penalties for the release of confidential information. Therefore,
prior to releasing the social security number, you should ensure that it was not obtained
pursuant to a law enacted on or after October 1, 1990. If you have questions about this
ruling, please contact our office. . .

Yours very truly,

Loretta R. DeHay

Assistant Attomey General
Open Government Section
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LRD/LBC/rho
Ref.: 1D# 26241
Enclosures:  Marked documents

cc:  Mr. David Schneider, Claims Representative
"~ American International Adjustment Company, Inc.

Property/Casualty Division
Divisional Claim Office
Corporate Woods
9401 Indian Creek Parkway, Bldg. 40, Suite 1300
QOverland Park, Kansas 66210
(w/o enclosures)



