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DAN MORALES 
Al-mRNEV GENERAL 

Bffice of the Bttornep @enerat 
$&ate of Z!LexaFi 

August 22,1995 

h4.r. Gregory J. Pfeifer 
StafF Attorney 
Texas Natud Resource Conservation Commission 
P-0. Box 13087 
Austin, Texas 7871 I-3087 

OR95403 

Dear Mr. Pfeifer: 

You ask whether certain i&&nation is subject to req.&d public disclosure under 
the Texas Open Records Act, chapter 552 of the Government Code. Your request was 
assigned lD#f 33 179. 

The Texas Natural Resource Conservation Commission (the “commission”) 
nzcckd a request for the number of natural resounx damage ciaims pending and the total 
amount of damages being sought for each ~lairn.~ You have informed us tb& although 
not legally required to do so, the commisi on wiII gather the number of pending lawsuits 
inwhichthewmmissi onisseekingtorecoverfornaturalresourcedamageandthetotal 
dolkas azght in those lawsuits. The rquestor has stated that she intends her request to 
be mx? as seeking the broad& category of documents. Thus, you assume the reqwstor 
sedc3thefiksthatpertahtothepemiingcIaims. Therefore,y&cJ.aimtitheremainder 
of the rquested information is excepted from disclosme under sections 552.103(a), 
552.107, and 552.111 of the Government Code. You submiti representativ samples of 
the documents requested for our review.* 

tWe note that the qoeetor sought two other categorits of docuaeats for which the commksion 
raissnoemeptiontodkclosore. Therrforc,wedonotFonsidat6epubIicavailabiIityofthosctwo 
reqncsted eatogorks of doamlults ill this Nliog. 

%I reach@ onr eonclos+m here, we essume that tie “mpmeatetive sample” of records submitted 
tatfiiso~~kbnfy~~veoftfienqucstbdrccordsssawholc. SeeOpeaRecordsDeckicm 
Nos 499 (1988), 497 (1988) (when requestad documents are nsmsmos sod repetitive. govemmeotal body 
should submit repme&ative sample; but if each record contains sobstantially diffmt information, 
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Section 552.103(a) of the Government Code applies to information: 

(1) relating to litigation of a civil or criminal nature or 
settlement negotiations, to which the state or a p&tifal subdivision 
is or may be a party or to which an officer or employee of the state 
or a political subdivision, as a consequence of the person’s office or 
employment, is or may be a psrty; and 

(2) that the attorney general or the attorney of the political 
subdivision has determined should be withheld from public 
inspection. 

The commission has the burden of providing relevant facts and documents to show that 
the se&on 552.103(a) exception is applicable in a partkular situation. The test for 
meeting this burden is a showing that (1) litigation is pending or reasonably anticipated, 
and (2) the information at issue is related to that litigation. Heard v. Houston Post Co., 
684 S.W.2.d 210, 212 flex. App.-Houston [lst Dii] 1984, writ refd n.r.e.); Open 
Records Decision No. 551 (1990) at 4. The commission must meet both prongs of this 
test for information to be excepted under 552.103(a). 

The Governor of Texas has designated the commission as one of the tmstees for 
the state’s natural resources pursuant to the Comprehensive J?&romnentaI .Response, 
Compendon and Liability Act, 42 U.S.C. $9 9601 et seq., and the Clean Water Act, 33 
U.S.C. 8 1321(c). See 40 C.F.R 8 300.6053 As a trustee, the commission may bring a 
courtactiontorecover.~~~damagessustainedastheresultofan 
uuauthoti discharge of hazardous material. See Nat. Res. Code 3 40.107. You state 
that ss a trustee, the commission has the responsibii to genemte files to enable the 
commission to recover natural resource damage claims. You further state that the 
ptnpose for genemting these files is to gatbq data to substantiate a natural resource 
damage claim in litigation- You state that claims are “pending” because litigation is 
anti- We conclude that the requested information relates to setdement negotiations 
andlor xeasonablj anticipated litigation to which the co- . bnisormaybeaparty. 
‘+efbm, with the exceptions noted below, the commission may w&hold the requested 
docame& under section 552.103(a). 

(Footnote continued) 

allmwtbebubmhtcd). lhisopearecords]atadoesaotrradZaadthadorcdoesootauthorinme 
midiholdkg of, any otbtr nqucsted records to the exteot that those rocwds cmtak sabst&ially different 
tps of iaformatioa than that submitted to this office. 
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The commission may not withhold documents that the opposing parties have 
previously seen or had access to. when the opposing party in the litigation has seen or 
had access to any of the information in these records, them is no justification for 
withholding that information from the requestor pursuant to section 552.103(a). Open 
Records Decision Nos. 349 (1982), 320 (1982). We note that the applicability of section 
552.103(a) ends once the litigation has been concluded. Attorney General Opinion 
MW-575 (1982); Open Records Decision No. 350 (1982). 

As we have heid that the commission may not withhold the documents previously 
disclosed to the responsible parties, we must address your other claimed exceptions. We 
conclude that neither section 552.107 nor section 552.111 excepts the documents 
previously disclosed to the opposing parties fkom disclosure. Open Records Decision 
Nos. 574 (1990) (section 552.107 does not apply to communications that are not 
comidential), 435 (1986) (section 552.111 waived by release of information to public). 
Therefore, the commission may not withhold documents previously disclosed to the 
opposing parties. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied upon as a previous 
demnnination under section 552.301 regarding any other records. If you have questions 

cb 
about this nrlmg, please contact our office. 

Yours very truly, 

Stacy E. Sake 
As&tad Attorney General 
Open Government Section 

SESi’KHGlrho 

Ret? JD# 33179 

Enclosures: Submitted documents 

CC: Ms. Patricia Hutteman 
Tii 
4601 North Fairfax Drive, Suite 1100 
Arlington, Vkginia 22203 
(w/o enclosures) 


