State of Texas

DAN MORALES
ATTORNEY GENERAL July 9, 1996

Mr. Charles J. Breaux, Jr.
Administrative Assistant to the Shenff
Jefferson County Sheriff’s Office

P.O. Box 2950

Beaumont, Texas 77704

OR96-1106

Dear Mr. Breaux:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 100017,

The Jefferson County Sheriff’s Office (the “sheriff’s office”) received two requests
for its internal affairs file on the “Rocky Octanes incident on March 7, 1996.” The
sheriff’s office has two items that are responsive to this request, Internal Affairs File
No. IA-96-32 and an audio tape of a May 9, 1996 hearing on the matter. You contend
that the file and the tape are excepted from disclosure under sections 552.101, 552,102,
and 552.111 of the Government Code. You have submitted copies of the file and the tape
to us for review.

Section 552.101 excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Section
552.102 excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Section 552.102
excepts information in personnel files only if it meets the test articulated under section
552.101 for common-law invasion of privacy. Hubert v. Harte-Hanks Tex. Newspapers,
652 SW.2d 546 (Tex. App.--Austin 1983, writ ref'd nr.e). Accordingly, we will
consider your section 552.101 and section 552.102 claims together.

For information to be protected from public disclosure by the common-law right of
privacy under section 552.101, the information must meet the criteria set out in Industrial
Found. v. Texas Indus. Accident Bd., 540 S.W .2d 668 (Tex. 1976), cert. denied, 430 U.S.
931 (1977). In Industrial Foundation, the Texas Supreme Court stated that information
is excepted from disclosure if (1) the information contains highly intimate or embarrassing
facts the release of which would be highly objectionable to a reasonable person and (2) the
information is not of legitimate concern to the public. 540 S.W.2d at 685. The court
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considered intimate and embarrassing information such as that relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. 540
S.W.2d at 683. Having reviewed the information at issue, we find that it is not highly
intimate and embarrassing and therefore does not meet the first prong of the Jndustrial
Foundation test. The requested information is not excepted from disclosure under
sections 552.101 and 552.102 of the Government Code.

You state that the information at issue “was acquired and compiled only for the
internal use of the agency.” Consequently, you contend that the information is excepted
from disclosure under section 552.111 of the Government Code. Section 552.111 excepts
“an interagency or intraagency memorandum or letter that would not be available by law
to a party in litigation with the agency.” In Open Records Decision No. 615 (1993), this
office reexamined the predecessor to the section 552.111 exception in light of the decision
in Texas Dept. of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992,
no writ) and held that section 552.111 excepts only those internal communications
consisting of advice, recommendations, opinions, and other material reflecting the
policymaking processes of the governmental body. An agency’s policymaking functions,
however, do not encompass internal administrative or personnel matters; disclosure of
information relating to such matters will not inhibit free discussion.among agency
personnel as to policy issues. Open Records Decision No. 615 (1993) at 5-6. In addition,
section 552.111 does not except from disclosure purely factual information that is
severable from the opinion portions of internal memoranda. Id at 4-5. The information at
issue here relates to the routine administrative and personnel matters of the sheniff’s office.
Therefore, the information is not excepted from disclosure under section 552.111. The
sheriff’s office must release the internal affairs file and the audio tape to the requestor.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This rufing is limited to the particular records at issue
under the facts presented to us in this request and should not be relied upon as a previous
determination regarding any other records. If you have questions about this ruling, please
contact our office.

Yours very truly,
Z/Zb‘%
Karen E. Hattaway

Assistant Attorney General
Open Records Division

/

KEH/ch
Ref: ID# 100017

Enclosures:  Submitted documents
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cc: Mr. Kerwin B. Stone
Moore, Landrey, Garth, Jones, Burmeister & Hulett, L.L.P.
390 Park Street, Suite 500
Beaumont, Texas 77701
(w/o enclosures)

Mr. W. Don Bush

Bush, Lewis & Roebuck P.C.
1240 Orleans Street
Beaumont, Texas 77701
(w/o enclosures)



