
DAN MORALES 
ATTORNEY GENERAL 

July 29, 1996 

Mr. Kevin McCalla 
Director, Legal Division 
Texas Natural Resource 

Conservation Comnlission 
P.O. Box 13087 
Austin, Texas 7871 1-3087 

Dear Mr. McCalla: 

• You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 40576. 

The Texas Natural Resource Conservation Commission (the "TNRCC") has 
received a request for "any and all materials pertaining to andlor referencing any airborne 
or water releases of any chemicals and/or contaminants from the Star Enterprise Plant 
facility in Port Arthur, Texas for the inclusive period 1989-1992." You contend that a 
portion of one document identifying a complainant is excepted from required public 
disclosure pursuant to section 552.101 of the Government Code in conjunction with the 
"informer's privilege," and that another document may be trade secret information of Star 
Enterprises and excepted from required public disclosure under section 552.1 10 of the 
Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial 
decision." Texas courts long have recognized the informer's privilege, see Aguilar v. 
State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 
725 (Tex. Crim. App. 1928), and it is a well-established exception under the Open 
Records Act, Open Records Decision No. 549 (1990) at 4. The informer's privilege 
protects the identities of individuals who report violations of statutes to the police or 

@ similar law-enforcement agencies, as well as those who report violations of statutes with 
civil or criminal penalties to "administrative officials having a duty of inspection or of 
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law enforcement within their particular spheres." Open Records Decision No. 279 (1981) 
at 2 (citing Wigmore, Evidence, 5 2374. at 767 (McNaughton rev. ed. 1961)). The report 
must be of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 
(1990) at 2, 515 (1988) at 4-5. In addition, the informer's privilege protects the content 
of the communication only to the extent that it identifies the informant. Rovario v. United 
States, 353 U.S. 53, 60 (1957). As the complainant appears to have been reporting a 
violation of a civil statute to "administrative officials having a duty of inspection or of 
law enforcement within their particuiar spheres," we agree that the marked portion of the 
complaint form may be withheld under section 552.101. 

You also raise section 552.1 10 on behalf of Star Enterprises for one document, 
entitled "Table 11-FCCU SO2 Emissions Summary." Pursuant to section 552.305, we 
notified Star Enterprises of the open records request. See Gov't Code § 552.305; Open 
Records Decision No. 542 (1990). Star Enterprises responded to our notification by 
asserting that this document contains confidential trade secret information and should not 
be disclosed under the Open Records Act. 

Section 552.1 10 excepts from disclosure trade secrets and commercial or financial 
information obtained from a person and confidential by statute or judicial decision. 
Section 552.110 is divided into two parts: ( I )  trade secrets and (2) commercial or 
financial information, and each part must be considered separately. 

The Texas Supreme Court has adopted the definition of "trade secret" from the 
Restatement of Torts, section 757, which holds a "trade secret" to be: 

any formula, pattern, device or compilation of information which is 
used in one's business, and which gives him an opportunity to obtain 
an advantage over comperitors who do not know or use it. It may be 
a formula for a chemical compound, a process of manufacturing, 
treating or preserving materials, a pattern for a machine or other 
device, or a list of customers. It differs from other secret 
information in a business. . . in that it is not simply information as 
to a single or ephemeral event in the conduct of the business. . . . A 
trade secret is a process or device for continuous use in the operation 
of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, 
rebates or other concessions in a price list or catalogue, or a list of 
specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMENT OF TORTS 5 757 cmt. b (1939); see Hyde Corp. v. Hufines, 314 S.W.2d 
763,776 (Tex.), cert. denied, 358 U.S. 898 (1958). 
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The following criteria determines if information constitutes a trade secret: 

(I) the extent to which the information is known outside of [the 
company]; (2) the extent to which it is known by employees and 
others involved in [the company's] business; (3) the extent of 
measures taken by [the company] to guard the secrecy of the 
information; (4) the value of the information to [the company1 and 
[its] competitors; (5) the amount of effort or money expended by 
[the company] in developing the information; (6 )  the ease or 
difficulty with which the information could be properly acquired or 
duplicated by others. 

RESTATEMENT OF TORTS, supra; see also Open Records Decision Nos. 319 (1982) at 2, 
306 (1982) at 2,255 (1980) at 2. 

This office will accept a claim that information is excepted from disclosure under 
the trade secret aspect of section 552.110 if a prima facie case is made that the 
information is a trade secret and no argument is submitted that rebuts that claim as a 
matter of law. Open Records Decision No. 552 (1990) at 5; see Open Records Decision 
No. 542 (1990) (governmental body may rely on third party to show why information is 

a excepted from disclosure). We believe that Star Enterprises has made a prima facie case 
that the information at issue is protected under the trade secret prong of section 552.1 10. 
See Open Records Decision No. 363 (1983) (third party duty to establish how and why 
exception protects particular information). Therefore, the document at issue may not be 
disclosed to the requestor. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and may not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Yours very tmly, 

Todd Reese 
Assistant Attorney General 
Open Records Division 
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Ref.: ID# 40576 

Enclosures: Submitted documents 

cc: Mr.Martin D. Barrie 
Law Office of Martin D. Barrie, P.C. 
2603 Augusta Drive, Suite 8 10 
Houston, Texas 77057 
(wlo enclosures) 


