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DAN MORALES
ATTORNEY GENERAL January 29, 1997

State of Texas

Ms. Y. Qiyamah Taylor
Assistant City Attorney

City of Houston

P.O. Box 1562

Houston, Texas 77251-1562

OR97-0188
Dear Ms. Taylor:
You ask whether certain information is subject to required public disclosure under

chapter 552 of the Government Code. Your request was assigned ID# 103397,

city has filed on Re-Claim Environmental. You claim that the requested information is
excepted from disclosure under sections 552.103 and 552.108 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

. The City of Houston (the “city”) received a request for copies of all reports the

Section 552.103(a), the “litigation exception,” excepts from disclosure information
relating to litigation to which the state is or may be a party. The commission has the
burden of providing relevant facts and documents to show that the section 552.103(a)
exception is applicable in a particular situation. The test for meeting this burden is a
showing that (1) litigation is pending or reasonably anticipated, and (2} the information
at issue is related to that litigation. Heard v. Houston Post Co., 684 S.W.2d 210, 212
(Tex. App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551
(1990} at 4. The commission must meet both prongs of this test for information to be
excepted under section 552.103(a).

Litigation cannot be regarded as “reasonably anticipated” unless there is more than
a “mere chance” of it--unless, in other words, we have concrete evidence showing that the
claim that litigation may ensue is more than mere conjecture. Open Records Decision
Nos. 452 (1986), 331 (1982), 328 (1982). Whether litigation is reasonably anticipated
must be determined on a case-by-case basis. Open Records Decision Nos. 452 (1986),
350 (1982). We conclude that, here, litigation is reasonably anticipated and that the
requested documents relate to that anticipated litigation. Therefore, the city may withhold

. from disclosure the requested information under section 552.103(a).
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We note that when the opposing party in the litigation has seen or had access to
any of the information in these records, there is no justification for withholding that
‘information from the requestor pursuant to section 552.103(a). Open Records Decision
Nos. 349 (1982), 320 (1982). In addition, the applicability of section 552.103(a) ends
once the litigation has been concluded. Attorney General Opinion MW-575 (1982); Open
Records Decision No. 350 (1982).

For those records that the opposing party has seen or to which the opposing party
has had access, we must address the city’s section 552.108 claim. Section 552.108
excepts from disclosure “[iJnformation held by a law enforcement agency or prosecutor
that deals with the detection, investigation, or prosecution of crime,” and “[a]n internal
record or notation of a law enforcement agency or prosecutor that is maintained for
internal use in matters relating to law enforcement or prosecution.” Gov’'t Code
§ 552.108; see Holmes v. Morales, 924 S.W.2d 920 (Tex. 1996). However, the city did
not claim the section 552.108 exception within the ten days required by law. Gov’t Code
§ 552.301. It appears that the city could have timely claimed the exception, as the police
report is dated several months before the city’s receipt of this request for information.
Therefore, the city may not withhold the information to which the opposing party has had
access under section 552.108. Section 552.103(a) also will not except from disclosure
first page offense report information. Houston Chronicle Publ’g Co. v. City of Houston,
531 S.w.2d 177 (Tex. Civ. App.—~Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam,
536 S.W.2d 559 (Tex. 1976); ¢f. Open Records Decision No. 597 (1991).

We are resolving this matter with an informal letter ruling rather than with a
published open records decision, This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this
ruling, please contact our office.

Yours very truly,

Stacy E. Sallee
Assistant Attorney General
Open Records Division

SES/ch
Ref.: ID# 103397

Enclosures: Submitted documents



L] Ms. Y. Qiyamah Taylor - Page 3

cc: Ms. Sonora Hudson
Member, Board of Directors
East Lawndale Civic Association
1743 Esperanza
Houston, Texas 77023
(w/o enclosures)



