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Dear Mr. Bingham:

. You ask whether certain information is subject to required public disclosure under the
Texas Open Records Act, chapter 552 of the Government Code. Your request was assigned ID#
l 103627.
The San Angelo Independent School District (the “district”), which you represent, received
l a request for the names and addresses of students who have dropped out of the district during the
1994-1995 and 1995-1996 school years, or the names and addresses of their parents. You assert
such information is excepted from disclosure under sections 552.026 and 552.114 of the
l Government Code as educational records.

Section 552.301 of the Government Code provides that a governmental body must ask the
attorney general for a decision as to whether requested documents must be disclosed not later than
the tenth day after the date of receiving the written request. The district received the written
request for information on September 26, 1996. You did not request a decision from this office
unti] November 14, 1996, more than ten days after the requestor’s written request. Therefore,
we conclude the district failed to meet its ten-day deadline for requesting an opinion from this

office.

When a governmental body fails to request a decision within ten days of receiving a
request for information, the information at issue is presumed public. Hancock v. State Bd. Of
Ins., 797 S.W.2d 379 (Tex.App.--Austin 1990, no writ); City of Houston v. Houston Chronicle
Publishing Co., 673 S.W.2d 316, 323 (Tex.App.--Houston [lst Dist.] 1984, no writ); Open
Records Decision No. 319 (1982); Gov't Code § 552.302. The governmental body must show
a compelling interest to withhold the information to overcome this presumption. See id.
Normally, a compelling interest is that some other source of law makes the information
confidential or that third party interests are at stake. Open Records Decision No. 150 (1977) at
2.
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You claim that the students’ identities are excepted from disclosure under sections 552.026
and 552.114 of the Government Code. In Open Records Decision No. 634 (1995), this office
concluded that (1) an educational agency or institution may withhold from public disclosure
information that is protected by the Family Educational Rights and Privacy Act of 1974 (“FERPA”),
20 U.S.C. § 1232g, and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions, and (2) an
educational agency or institution that is state-funded may withhold from public disclosure
information that is excepted from required public disclosure by section 552.114 as a “student
record,” insofar as the “student record” is protected by FERPA, without the necessity of requesting
an attorney general decision as to that exception. In this instance, however, you have requested an
opinion with regard to this information.

Section 552.026 of the Government Code incorporates the requirements of the federal
Family Educational Rights and Privacy Act of 1974 (“FERPA™), 20 U.S.C. § 1232g, into the
Open Records Act. Open Records Decision No. 431 (1985). FERPA provides the following:

No funds shall be made available under any applicable program to
any educational agency or institution which has a policy or practice of
permitting the release of education records (or personally identifiable
information contained therein . . .) of students without the written consent
of their parents to any individual, agency, or organization . . . .

20 U.S.C. § 1232g(b)(1). “Education records” are records that
(1) contain information directly related to a student; and

(ii)  are maintained by an educational agency or institution
or by a person acting for such agency or institution.

Id. § 1232g(a)(4)(A); see also Open Records Decision Nos. 462 (1987) at 14-15; 447 (1586).
Information must be withheld from required public disclosure under FERPA only to the extent
“reasonable and necessary to avoid personally identifying a particular student.” Open Records
Decision Nos. 332 (1982), 206 (1978).

We conclude the information identifying students who have dropped out of school for the
1994-1995 and 1995-1996 school years constitutes student records under FERPA. Absent a
consent to release of this information by the students’ parents, this identifying information is
deemed confidential under FERPA and must be withheld from disclosure under section 552.101
as information made confidential by law.'

We are resolving this matter with an informal letter ruling rather than with a published
open records decision. This ruling is limited to the particular records at issue under the facts

Section 552.101 excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.”
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presented to us in this request and should not be relied upon as a previous determination
regarding any other records. If you have questions about this ruling, please contact our office.

Yours very truly,

Michael A. Pearle
Assistant Attorney General
Open Records Division

MAP/ch

Ref.: ID# 103627

cc: Rick DeHoyos
P.O. Box 61663

San Angelo, Texas 76906
(w/o enclosures)






