A
@ Office of the Qttorney General
State of Texas
DAN MORALES
ATTORNEY GENERAL Aprli 15’ 1997
Captain Robert Taylor
Amarillo Police Department
200E. 3rd
Amarillo, Texas 79101-1514
OR97-0838
Dear Captain Taylor:
You have asked whether certain information is subject to required public disclosure
under chapter 552 of the Government Code. Your request was assigned ID# 105853.
. The Amarillo Police Department (the “department”) received a request for the

incident reports and other information pertaining to five named individuals. You contend
that the documents submitted to this office are excepted from disclosure pursuant to sections
552.101 and 552.108 of the Government Code. We have considered the exceptions you
claim and reviewed the representative sample of documents submitted for our review.!

Section 552.301 of the Government Code provides that a governmental body must
ask the attorney general for a decision as to whether requested documents must be disclosed
and state the exceptions that apply not later than the tenth calendar day after the date of
receiving the written request. The department received the written request for information
on February 13, 1997. This office did not receive your request for a decision and claim of
exceptions until March 5, 1997, more than ten days after the requestor’s written request.
Therefore, we conclude that the department failed to meet its ten-day deadline for requesting
an opinion from this office.

When a governmental body fails to request a decision within ten days of receiving
a request for information, the information at issue is presumed public. Hancock v. State Bd.
of Ins., 797 $.W.2d 379 (Tex. App.--Austin 1990, no writ); City of Houston v. Houston

'In reaching our conclusion here, we assume that the “representative sample” of records submitted
to this office is truly representative of the requested records as a whole. See Open Records Decision Nos. 499
. {1988), 497 (1988). This open records letter does not reach, and therefore does not authorize the withhoiding
of, any other requested records to the extent that those records contain substantially different types of
information than that submitted to this office.
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Chronicle Publ’g Co., 673 8.W.2d 316, 323 (Tex. App.--Houston [1st Dist.] 1984, no writ);
Open Records Decision No. 319 (1982). The governmental body must show a compeiling
interest to withhold the information to overcome this presumption. See id. Normally, a
compelling interest is that some other source of law makes the information confidential or
that third party interests are at stake. Open Records Decision No. 150 (1977) at 2.

We note that some of the information at issue must be withheld from public
disclosure pursuant to section 552.101 of the Government Code. Section 552.101 excepts
from disclosure “information considered to be confidential by law, either constitutional,
statutory, or by judicial decision.” Where an individual’s criminal history information has
been compiled by a governmental entity, the information takes on a character that implicates
the individual’s right to privacy. See United States Dep't of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749 (1989). In this instance, the requestor asks for all
information concerning certain persons. In this case, we believe that some of these
individuals’ right to privacy has been implicated. Thus, where the named individuals are
possible suspects, we conclude that the department must withhold this information under
section 552.101 of the Government Code.? See id.; see also Gov’'t Code § 411.106(b). We
have marked the information that must be withheld.

Additionally, some of the requested records are excepted from disclosure under
section 51.14(d) of the Family Code because they involve juvenile suspects. Section
51.14(d) of the Family Code was repealed by the Seventy-fourth legislature. Act of May 27,
1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2590 (current version at
Family Code §§ 58.007 et seq.). However, the repealing bill provides that “[c]onduct that
occurs before January 1, 1996, is governed by the law in effect at the time the conduct
occurred, and that law is continued in effect for that purpose.” Id. § 106, 1995 Tex. Gen.
Laws at 2591; Open Records Decision No. 644 (1996) at 5. Some of the requested reports
involve juvenile conduct that occurred before January 1, 1996.

At the time the conducts occurred, the applicable law in effect was Family Code
section 51.14 which provided, in pertinent part:

(d) Except as provided by Article 15.27, Code of Criminal
Procedure, and except for files and records relating to a charge for which a
child is transferred under Section 54.02 of this code to a criminal court for
prosecution, the law-enforcement files and records [concerning a child] are
not open to public inspection nor may their contents be disclosed to the
public.

*We are able to make a determination under Reporters Commitiee at this time; however, if you receive
a subsequent request for this information, you should reassert your arguments against disclosure at that time.
See Fam. Code § 261.201; Gov't Code § 552.352 (distribution of confidential information is a criminal
offense).
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Act of May 22, 1993, 73d Leg., R.S,, ch. 461, § 3, 1993 Tex. Gen. Laws 1850, 1852,
repealed by Act of May 27,1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen Laws 2517,
2590. In Open Records Decision No. 181 (1977) at 2, this office held that former section
51.14(d) excepts police reports which identify juveniles or furnish a basis for their
identification. See also Open Records Decision No. 394 (1983) at 4-5 (applying former Fam.
Code § 51.14(d) to “police blotter” and related information). You do not indicate that the
offense reports at issue here relate to charges for which the department transferred the
juvenile under section 54.02 of the Family Code® to a criminal court for prosecution, or that
article 15.27 of the Code of Criminal Procedure® applies. Moreover, none of the exceptions
to former section 51.14(d) appears to apply to the requestor. See Act of May 22, 1993, 73d
Leg., RS, ch. 461, § 3, 1993 Tex. Gen. Laws 1850, 1852 (repealed 1993) (formerly Fam.
Code § 51.14(d)(1), (2), (3)). Accordingly, we conclude that the department must withhold
the juvenile records under section 552.101 of the Government Code as information deemed
confidential by law. We have marked the juvenile records that must be withheld. You must
release the remaining records because the department failed to meet its ten-day deadline for
requesting an opinion from this office and thereby waived its section 552.108 claim as to the
remaining records.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied upon as a previous
determination regarding any other records. If you have questions about this ruling, please
contact our office.

Yours very truly,
Yen-Hale
Assistant Attorney General
Open Records Division
YHL/rho
Ref.: ID# 105853

Enclosures: Marked documents

TAct of May 25, 1973, 63d Leg., R.S,, ch. 344, § 1, 1973 Tex. Gen. Laws 1460, 1476-77, amended
by Act of May 19, 1975, 64th Leg., R.S,, ch. 693, §§ 15-16, 1975 Tex. Gen. Laws 2152, 2156-57 (adding
subsecs. (m), (j), (k), (1)), amended by Act of May 8, 1987, 70th Leg., R.S., ch. 140, §§ 1-3, 1987 Tex. Gen.
Laws 309 (amending subsecs. {a), (1t} ().

‘Act of May 22, 1993, 73d Leg., R.S., ch. 461, § 1, 1993 Tex. Gen. Laws 1850-51.
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ccl

Mr. Robert L. Templeton
Templeton, Smithee, Hayes & Fields
1313 Bank One Center

600 S. Tyler, L..B. 12075

Amarillo, Texas 79101-4641

(w/o enclosures)




