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Dear Ms. Wiegman: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 106949. 

The Texas Department of Health (the "department") received a request for all 
information relating to various complaints against CPC Millwood Hospital as well as all 
information "relative to assessments and deficiencies regarding CPC Millwood during time . 
periods of the dates those complaints were received and the dates the resultant investigations 
were complete." You claim that the medically related information in the records is excepted 
from disclosure by section 552.101 of the Government Code. You raise five statutes that 
may apply. We have considered the arguments that you raise and have reviewed the 
documents at issue. 

Section 552.101 excepts from disclosure "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." This section encompasses 
information protected by other statutes. After examining the documents, we do not believe 
that one of the statutes that you raise, Human Resources Code 348.101 (investigation of 
reports of abuse, exploitation, or neglect of elderly or disabled persons), protect any of the 
information at issue. None of the documents constitute protected communications or records 
under this statute. Nor were these records created or maintained by the person specifically 
enumerated by the statute. 

Three of the statutes you raise, however, protect a portion of the information within 
the requested records. First, section 61 1.002(a) of the Health and Safety Code makes 
communications between a patient and a professional and records of the identity, diagnosis, 
evaluation, or treatment of a patient that are created or maintained by a professional 
confidential. Section 6 11.004(d) provides that "[a] person who receives information from 
confidential communciations or records may not disclose the information except to the extent 
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that disclosure is consistent with the authorized purposes for which the person first obtained 
the information." Assuming the mental health records at issue were created or maintained 
by a professional as defined by section 61 1.001(2), we have marked the records that you 
must withhold under sections 61 1.002(a) and 61 1.004 of the Health and Safety Code.' 

The Communicable Disease Prevention and Control Act, Health & Safety Code 
5 81.046, protects the following records from disclosure: 

(a) Reports, records, and information furnished to a health authority or 
the department that relate to cases or suspected cases of diseases or health 
conditions are confidential and may be used only for the purposes of this 
chapter. 

(b) Reports, records, and infcrmation relating to cases or suspected cases 
of diseases or health conditions are not public information under Chapter 
552, Government Code, and may not be released or made public on subpoena 
or otherwise except as provided. . . . 

Health & Safety Code $ 81.046(a), (b). The quoted provision is a broad confidentiality 
provision that encompasses any information relating to reportable diseases or health 
conditions that are in possession of a health authority or the department. See Open Records 
Decision No. 577 (I 990). 

We conclude that some of the documents contain information relating to reportable 
diseases and that none of the exceptions to the confidentiality provision applies. Therefore, 
we have marked the documents that are made confidential by section 81.046 in conjunction 
with section 552.101 of the Government Code. 

In addition, some of the requested information is made confidential by section 
261201(a) of the Family Code which provides as follows: 

(a) The following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, and working papers used or developed in an 
investigation under this chapter or in providing services as a result of an 
investigation. 

'We note that for all of the submitted information, we agree with your markings unless otherwise 
indicated. 
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See also 25 T.A.C. $1.207 (confidentiality of Family Code 5 261.201 investigative process 
and report). You have not cited any specific rule that the department has adopted with regard 
to the release of this type of information; therefore, we assume that no such regulation exists. 
Given this assumption, some of the submittted records appear to constitute "files, reports, 
records, communications, and working papers used or developed in an investigation" under 
chapter 261 of the Family Code and are thus confidential. See Open Records Decision No. 
440 (1986) at 2 (predecessor statute). Accordingly, we have marked the documents made 
confidential by section 261.201 of the Family Code that the department must withhold from 
disclosure under section 552.101 of the Government Code. We note that some of the 
documents include the hospital's business records. To the extent that these business records 
are responsive to the request and were used in a chapter 261 investigation, they must be 
withheld. 

In addition, some of the information consists of the hospital's statements of 
deficiencies and plan of correction which were prepared for purposes of a Medicare or 
Medicaid complaint investigation survey. In accordance with federal regulations, you must 
release these provided that 1) no information identifying individual patients, physicians, 
other medical practitioners, or other individuals shall be disclosed, and 2) the provider whose 
performance is being evaluated has had a reasonable oportunity to review the report and to 
offer comments. See 42 C.F.R. $5 401.126, .133; Open Records Decision No. 487 (1988). 
As the reports are signed by a provider representative and the "provider's plan of correction" 
portions of the reports appear to contain the provider's comments to the reports, we be&ieve 
the provider has had a reasonable opportunity to review and comment on the reports. . 
Accordingly, you must release these federal reports, but with deletions of inf~rrnatio~ that ' 
identify the persons specified in the regulation. 

You also assert that V.T.C.S. article 4495b, Section 5.08@) protects some of the 
information within the requested records. This statute is coextensive with section 61 1.002(a) 
of the Health and Safety Code; therefore, we need not address article 4495b, section 5.08@). 
We-have marked portions of the information that is not protected by article 4495b, section 
5.08@). 

Finally, some of the requested information is protected by a right to privacy. Section 
552.101 of the Government Code also encompasses common-law privacy. Common-law 
privacy excepts from disclosure private facts about an individual. Industrial Found. v. Texas 
Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). 
Therefore, information may be withheld from the public when (1) it is highly intimate and 
embarrassing such that its release would be highly objectionable to a person of ordinary 
sensibilities, and (2) there is no legitimate public interest in its disclosure. Id. at 685; Open 
Records Decision No. 61 1 (1992) at 1. 

This office has found that the following types of information are excepted from 
required public disclosure under common-law privacy: some kinds of medical information 
or information indicating disabilities or specific illnesses, see Open Records Decision Nos. 
470 (1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription 
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drugs, illnesses, operations, and physical handicaps), and personal financial information not 
relating to the financial transaction between an individual and a governmental body, see 
Open Records Decision Nos. 600 (1992), 545 (1990), and information concerning the 
intimate relations between individuals and their family members, see Open Records Decision 
No. 470 (1987). After reviewing the submitted information, we believe that some of the 
information must be withheld by a right of privacy. We have marked the information that 
must be withheld under section 552.101. 

You do not claim any exceptions for some of the submitted documents; these must 
be released. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Yours very truly, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

Ref: ID# 106949 

Enclosures: Submitted documents 

cc: Ms. Deborah F. Zal, CLA 
Paralegal to Mark A. Sanders 
Law Offices of McGliichey Stafford Lang 
2727 Allen Parkway, Suite 1900 
Houston, Texas 77019 
(w/o enclosures) 


