DAN MORALES
ATTORNEY GENERAL August 20, 1997

State of Texas

Ms. Tamara Armstrong
Assistant County Attorney
Travis County

P.O. Box 1748

Austin, Texas 78767

OR97-1861

Dear Ms. Armstrong:

You ask whether certain information is subject to required public disclosure under
the Texas Open Records Act, chapter 552 of the Government Code. Your request was
assigned ID# 108253,

. The Travis County Domestic Relations Office (the “office™) received a request for
imformation regarding

(1) a particular case folder;

(2) a named office case worker’s empieyment application and
supporting documents;

(3) the traming, supervision, investigative procedures, standards for
counseling recommendations, and caseworker assignments; and

(4) an agreement between the court and the office that existed
between January and December, 1995 regarding case load and
employment requirements for the named case worker’s position.

You state that you are releasing the information sought in items 2 and 3, except for

certain information that may be excepted from public disclosure by section 552.117 of the

Government Code. You also assert that the requested information in item 1 consists of

records of the judiciary and, therefore, is not subject to the provisions of chapter 552 of

the Government Code. You claim that if this office determines that the requested records

are not records of the judiciary, they are excepted from disclosure under section 552.101
. of the Government Code.
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Initially, we note that the office has advised you that it has no agreements of the
type requested in item 4. Chapter 552 of the Government Code applies only to
information in existence and does not require a governmental body to prepare new
information. Open Records Decision Nos. 605 (1992), 572 (1990), 430 (1985).
Therefore, the office need not respond to this part of the request.

Records of the judiciary are specifically excepted from the provisions of chapter
552 of the Government Code. Gov’t Code § 552.003(1XB). In Benavides v. Lee, 665
S.W.2d 151 (Tex. App.--San Antonio 1983, no writ), the court explained the purpose of
the judiciary exception as follows:

The judiciary exception . . . is important to safeguard judicial
proceedings and maintain the independence of the judicial branch of
government, preserving statutory and case law already governing
access to judicial records. But it must not be extended to every
governmental entity having any connection with the judiciary.

Id. at 152. The court in Benavides found the Webb County Juvenile Board not to be a
part of the judiciary. In so finding, the court reasoned that an analysis of the judiciary
exception should focus on the governmental body itself and the kind of information
requested. /d. at 151; see Open Records Decision No. 572 (1990).

In Delcourt v. Silverman, 919 S.W.2d 777 (Tex. App.--Houston [14th Dist.] 1996,
writ denied), the court held that a guardian ad litem in a child custody case was entitled
to absolute judicial immunity. In reaching this conclusion, the court considered the
function of the guardian ad litem. If the guardian ad litem was functioning as an actual
functionary or arm of the court, the ad litem should be entitled to judicial immumty.
Delcourt, 919 S.W.2d at 784. The court noted that other courts had determined that the
function of a guardian ad litem in child custody cases was basically to act as an extension
of the court when the ad litem is investigating facts and reporting to the court what
placement was in the child’s best interest. Id. at 785 (citing Ward v. San Diego County
Dep’t of Social Servs., 691 F. Supp. 238, 240 (S.D. Cal. 1988). The court concluded that
so long as the appointment of the guardian ad litem contemplates the ad litem acting as
an extension of the court, the ad litem is entitled to absolute judicial immunity.

You state that the court by order appomted the office to act as guardian ad Litem
of the child in this child custody case. See Fam. Code § 230.004(a)(6) (domestic relations
office may represent child as guardian ad litem where termination of parent-child
relationship is sought or where conservatorship of or access to child is contested). You
also state that the office acts as the court’s agent in gathering relevant information 1n the
case, You further state that after the office gathers the pertinent information in a given
case, the office reports its findings to the court and makes appropriate recommendations
to the court on behalf of the child in the case. Based on the office’s representations
concermning its capacity and function as guardian ad litem pursuant to court order in this
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case, we conclude that the office is acting “as an arm of the court.” See Delcourt, 919
S.W.2d at 781; Open Records Decision Nos. 657 (1997), 646 (1996) at 4. (“The function
that a governmental entity performs determines whether the entity falls within the
judiciary exception to the Open Records Act.”). Therefore, the requested records in item
1 are not subject to the provisions of chapter 552 of the Government Code, and the office
need not comply with this portion of the request.

Finally, we note that section 552.117(1) of the Government Code requires that the
department withhold its employees’ and former employees’ home addresses, telephone
numbers, and social security numbers, and information that reveals whether the employee
or former employee has family members, bur only 1o the extent that the employees and
former employees have elected to keep this information confidential in compliance with
section 552.024. See Open Records Decision No. 530 (1989) (employee must make
election prior to receipt of open records request). Therefore, if this employee has made
the election under section 552.024 that this information be kept confidential, the office
must withhold that information under section 552.117 of the Government Code.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this
ruling, please contact our office.

Yours very truly,

O{{i ;@M/{/{/o iiwif—

Vickie Prehoditch
Assistant Attorney General
Open Records Division

VDP/glg
Ref.: ID# 108253
Enclosures:  Submitted documents
ce: Ms, Irma Facundo
8202 Shenandoah Drive

Austin, Texas 78753
{w/o enclosures)






