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August 25, 1995 

Mr. Jack E. Crump 
Executive Director 
Texas Commission on Jail Standards 
P.O. Box 12985 
Austin, Texas 7871 1 

Dear Mr. Crump: 

You ask whether certain information is subject to required public disclosure under 
the Texas Open Records Act, chapter 552 of the Government Code. Your request was 
assigned ID# 109929 

The Texas Commission on Jail Standards (the "commission") received five requests 
for documents, recordings, videotapes, and other information concerning an incident at the 
Brazoria County Jail on September 18, 1996. On behalf of the Brazoria County Sheriffs 
Office and Capitol Correctional Resources, Inc., you claim that the requested information 
is excepted from disclosure under sections 552,103,552.107, 552.108, and 552.1 11 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.103(a), the "litigation exception," excepts from disclosure information 
relating to litigation to which the state or a political subdivision is or may be a party. The 
governmental body has the burden of providing relevant facts and documents to show that 
the section 552.103(a) exception is applicable in a particular situation. The test for meeting 
this burden is a showing that (1) litigation is pending or reasonably anticipated, and (2) the 
information at issue is related to that litigation. Heard v. Houston Post Co., 684 S.W.2d 210, 
212 (Tex. App.--Houston [lst Dist.] 1984, writ ref d n.r.e.); Open Records Decision No. 551 
(1990) at 4. The governmental body must meet both prongs of this test for information to 
be excepted under section 552.103(a). To demonstrate that litigation is reasonably 
anticipated, the governmental body must furnish evidence that litigation is realistically 
contemplated and is more than mere conjecture. Open Records Decision No. 518 (1989) 
at 5. Whether litigation is reasonably anticipated must be determined on a case-by-ease 
basis. Open Records Decision No. 452 (1986) at 4. a 
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In this instance, you explain that the Brazoria County sheriff is currently involved in 
pending litigation, Kesler v. SheriffKing, et al., Civil Action No. G-96-703 (S. D. Tex.). We 
find that litigation is pending and that the requested information relates to the litigation. The 
commission may, therefore, withhold most of the requested information. 

We note, however, that when the opposing party in the litigation has seen or had 
access to any of the information in these records, there is no justification for withholding tbat 
information &om the requestor pursuant to section 552.103(a). Open Records Decision Nos. 
551 (1990), 349 (1982), 320 (1982). A videotape of the incident has been publicly released 
by broadcast over the public airwaves.' We conclude that the requested videotape must be 
released. See Open Records Decision No. 435 (1986) at 4 (publicly disclosed information 
may not be withheld from dis~losure).~ Moreover, documents filed with the court may not 
be withheld once they have been released to the other party in litigation. Open Records 
Decision No. 525 (1989); see Star-Telegram, Inc. v. Walker, 834 S.W.2d 54, 57-58 (Tex. 
1992). Therefore, the commission may not withhold any documents that have been filed 
with the court under section 552.103(a). Finally, the applicability of section 552.103(a) ends 
once the litigation has been concluded. Attorney General Opinion MW-575 (1982); Open 
Records Decision No. 350 (1982). 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied on as a previous 
determination regarding any other records. If you have any questions regarding this ruling, 
please contact our office. 

Yours very truly, 

,-", 0 

Vickie Prehoditch 
Assistant Attorney General 
Open Records Division 

Ref.: ID# 109929 

'You have acknowledged that portions of the tape have aired on numerous national and local 
television outlets in your letter to this office dated August 19, 1997. 

'Similarly, we do not believe that sections 552.107,552.108, and 552.11 1 protect from disclo&re 
information which has previously been publicly released. 
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Enclosures: Submitted documents 

cc: Ms. Kim Bell 
St. Louis Post-Dispatch 
900 North Tucker Boulevard 
St. Louis, Missouri 63 101 
(W/O enclosures) 

Mr. Jason Spencer 
The Facts 
P.O. Box 549 
Clutc, Texas 77531 
(W/O enclosures) 

Mr. Steve Olafson 
Reporter 
The Houston Chronicle 
801 Texas Avenue 
Houston, Texas 77002 
(W/O enclosures) 

Mr. William Langlois 
KHOU-TV 1 1 
P.O. Box 11 
Houston, Texas 77001-001 1 
(W/O enclosures) 

Mr. Jim Douglas 
WFM-TV 
1200 Summit, Suite 102 
Fort Worth, Texas 76102 
(W/O enclosures) 




