State of Texas

DAN MORALES

ATTORNEY GENERAL

September 19, 1997

Ms. Kelli Hamm Karczewski
Schwartz & Eichelbaum, P.C.
800 Brazos, Suite 870
Austin, Texas 78701

QOR97-2(098
Dear Ms. Karczewski:

You ask whether certain information is subject to required public disclosure under the Texas
. Open Records Act, chapter 552 of the Government Code. Your request was assigned ID# 108866.

The Banes Independent Schoot District (the “district”), which you represent, received a
request for payroll records and other personnel file information relating to a former district
employee. You state that the district is willing to release part of the information requested, but assert
that the remainder of the information is excepted from disclosure pursuant to sections 552.101 and
552.103 of the Government Code. We have considered your arguments and have reviewed the
information submitted.

First, we will address your argument under section 552.103. Section 552.103(a), the
“litigation exception,” excepts from disclosure information relating to litigation to which the
governing body is or may be a party. The district has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular situation. The
test for meeting this burden is a showing that (1) litigation is pending or reasonably anticipated, and
(2) the information at issue is related to that litigation. Heard v. Houston Post Co., 684 S.W.2d 210,
212 (Tex. App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 (1990)
at 4. The district must meet both prongs of this test for information to be excepted under section
552.103(a).

Litigation cannot be regarded as “reasonably anticipated” unless there is concrete evidence

showing that the claim that litigation may ensue is more than mere conjecture. Open Records

. Decision Nos. 452 (1986), 331 (1982), 328 (1982). Whether litigation s reasonably anticipated must
be determined on a case-by-case basis. Open Records Decision Nos. 452 (1986), 350 (1982). This
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office has concluded that litigation is reasonably anticipated when an attorney makes a written
demand for disputed payments and pronmises further legal action if they are not forthcoming, and
when a requestor hires an attorney who threatens to sue a governmental entity. Open Records
Decision Nos. 555 (1990), 551 (1990). However, the fact that an individual has hired an attorney
or that a request for information was made by an attorney does not, without more, demonstrate that
litigation is reasonably anticipated. Open Records Decision No. 361 (1983) at 2.

Upon review of your arguments and the information provided, we conclude you have not
established that litigation is reasonably anticipated in this case and therefore, the requested
information may not be withheld under section 552.103(a).

You also contend the requested information is excepted from disclosure pursuant to section
552.101" in conjunction with common-law privacy and the decision in Morales v. Ellen, 840 S.W.2d
519 (Tex. App.--El Paso 1992, writ denied). In Ellen, the court addressed the applicability of the
common-law privacy doctrine to files of an investigation of allegations of sexual harassment. See
also Industrial Found. of the South v. Texas Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex.
1976), cert. denied, 430 U.S. 931 (1977) (common-law privacy protects information that is highly
intimate or embarrassing, such that its release would be highly objectionable to a reasonable person,
and is of no legitimate concern to the public). The investigatory files at issue in Ellen contained
individual witness and victim statements, an affidavit given by the individual accused of the
misconduct in response to the allegations, and the conclusions of the board of inguiry that conducted
the investigation.

The court held that the names of witnesses and their detailed affidavits regarding allegations
of sexual harassment was exactly the kind of information specifically excluded from disclosure
under the privacy doctrine as described in Industrial Foundation. Ellen, supra, at 525. However,
the court ordered the release of the affidavit of the person under investigation, in part because it ruled
that he had waived any privacy interest he may have had in the information by publishing a detailed
letter explaining his actions and state of mind at the time of his forced resignation. /d. The Ellen
court also ordered the disclosure of the summary of the investigation with the identities of the
victims and witnesses deleted from the documents, noting that the public interest in the matter was
sufficiently served by disclosure of such documents and that in that particular instance “the public
[did] not possess a legitimate interest in the identities of the individual witnesses, nor the details of
their personal statements.” /d.

In this case, however, it does not appear to this office that the district has released details of
the alleged sexual harassment to the pubhic. Consequently, we have no basis for concluding that the
district has sufficiently informed the public of the details of the allegations against the former district
employee.

'Section 552.101 excepts from required public disclosure information considered to be confidential by law,
either constitutional, statutory, or by judicial decision, and incorporates the doctrine of common-law privacy.
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Based on Ellen, the district must therefore withhold the names and any other identifying
information conceming the alleged victim and witnesses pursuant to common-law privacy.
However, the court in £llen did not reach the issue of whether the public employee who was accused
of the harassment had any inherent right of privacy to his identity or the content of his statement and
we decline to extend such protection here, as we believe there is a legitimate public interest in the
identity of public employees accused of sexual harassment in the workplace. See, e.g., Open
Records Decision Nos. 484 (1987), 400 (1983). Consequently, the district may not withhold the
remaining information at issue under section 552.101 because of the clear public interest in this
information. Cf. Open Records Decision No. 444 (1986) (public has legitimate interest in knowing
reasons for dismissal, demotion, promotion, or resignation of public employees).

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts presented
to us in this request and should not be relied upon as a previous determination regarding any other
records. If you have questions about this ruling, please contact our office.

Yours very truly,

e ntl Al owcd]

Michael A. Pearle
Assistant Attorney General
Open Records Division

MAP/ch
Ref.: 1D# 108866
Enclosures:  Submitted documents

ce: Mr. Doug Young
Scanlan, Buckle & Young, P.C.
602 West 11" Street
Austin, Texas 78701-2099
(w/o enclosures)






