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) Office of the Attorney General
State of Texas

DAN MORALES
ATTORNEY GENERAL

September 24, 1997

Mr. Ron M. Pigott

Assistant General Counsel

Texas Department of Public Safety
P.0O. Box 4087

Austin, Texas 78773-0001

OR97-2159

Dear Mr. Pigott:

You ask whether certain information is subject to required public disclosure under
. the Texas Open Records Act, chapter 552 of the Government Code. Your request was
assigned ID# 109601.

The Texas Department of Public Safety (“DPS”) received a request for the criminal
history of a specific individual, including any information relating to the individual’s status
as a confidential informant. You claim that the requested information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the representative sample of documents.!

Section 552.101 excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Criminal history information
must be withheld from required public disclosure under common-law privacy if it meets the
criteria articulated for section 552.101 by the Texas Supreme Court in Industrial Foundation
of the South v. Texas Industrial Accident Board, 540 S.W.2d 668, 685 (Tex. 1976), cert.
denied, 430 U.S. 931 (1977). See also Gov’t Code 411.084 (prohibiting release of criminal

'In reaching our conclusion here, we assume that the “representative sample” of records submitted
to this office is truly representative of the requested records as a whole. See Open Records Decision Nos. 499
(1988), 497 (1988). This open records letter does not reach, and therefore does not authorize the withholding
of, any other requested records to the extent that those records contain substantially different types of
. information than that submitted to this office.
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history information obtained from Department of Public Safety). Under the Industrial
Foundation case, information may be withheld on common-law privacy grounds only if it
is highly intimate or embarrassing and is of no legitimate concern to the public.

The privacy interest in criminal history record information has been recognized by
federal regulations that limit access to criminal history record information which states
obtain from the federal government or other states. See 28 C.F.R. § 20; see also United
States Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749 (1989)
(finding cniminal history information protected from disclosure under Freedom of
Information Act, 5 U.S.C. § 552, and the Privacy Act of 1974 (“Privacy Act”), 5 U.S.C.
§ 552a). Recognition of this privacy interest has been echoed in open records decisions
issued by this office. See Open Records Decision Nos. 616 (1993), 565 (1990), 216 (1978),
183 (1978), 144 (1976), 127 (1976).> Accordingly, we conclude that DPS must withhold the
individual’s criminal history information from public disclosure under section 552.101 of
the Government Code.

Section 552.101 also incorporates the informer’s privilege. This privilege protects
from disclosure the identities of persons who report activities over which the governmental
body has criminal or quasi-criminal law-enforcement authority, provided that the subject of
the information does not already know the informer’s identity. Open Records Decision Nos.
515 (1988) at 3, 208 (1978) at 1-2. The informer’s privilege protects the identities of
individuals who report violations of statutes to the police or similar law-enforcement
agencies, as well as those who report violations of statutes with civil or criminal penalties
to “administrative officials having a duty of inspection or of law enforcement within their
particular spheres.” Open Records Decision No. 279 (1981) at 2 (citing Wigmore, Evidence,
§ 2374, at 767 (McNaughton rev. ed. 1961)). The report must be of a violation of a criminal
or civil statute. See Open Records Decision Nos. 582 (1990) at 2, 515 (1988) at 4-5. Based
on your arguments, we conclude that DPS must withhold information identifying this
individual as an informant.

Because we are able to make a determination under section 552.101, we do not
address your other argument against disclosure. We are resolving this matter with an
informal letter ruling rather than with a published open records decision. This ruling is
limited to the particular records at issue under the facts presented to us in this request and
should not be relied on as a previous determination regarding any other records. If you have
any questions regarding this ruling, please contact our office.

*The Code of Federal Regulations defines “criminal history information” as “information collected
by criminal justice agencies on individuals consisting of identifiable descriptions and notations of arrests,
detentions, indictments, information, or other formal criminal charges, and any disposition arising therefrom,
sentencing, correctional supervision, and release.” 28 CF.R. § 20.3(b). The information at issue here fits this
description.
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Yours very truly,

e,

June B. Harden
Assistant Attorney General
Open Records Division

JBH/glg
Ref: 1D# 109601
Enclosures:  Submiited documents
ce: Ms. Tena S. Francis
T.S. Francis & Associates
P.O. Box 443

Wylie, Texas 75098
(w/o enclosures)






