o Office of the Attornep General
State of Texas
DAN MORALES

ATTORNEY GENERAL

March 25, 1998

Mr. Cary L. Bovey
Brown, McCarroll, Sheets &
Crossfield, L.L.P.
309 E. Main Street
Round Rock, Texas 78664-5246
OR98-0803
Dear Mr. Bovey;

You ask whether certain information is subject to required public disclosure under
the Texas Open Records Act, chapter 552 of the Government Code. Your request was
assigned ID# 113641.

The City of Round Rock {the “city”), which you represent, received a request for the
investigative file relating to the requestor. The requestor also secks the name of the
. individual who sponsored the gang school in October. You state that the requestor has
verbally withdrawn the request for the identity of the gang school sponsor. You claim that
the remaining requested information is excepted from disclosure under sections 552.101,
552.108, and 552.111 of the Government Code.! We have considered the exceptions you
claim and reviewed the submitted information.

Section 552.108 of the Government Code provides:

(a) Information held by a law enforcement agency or prosecutor that
deals with the detection, investigation, or prosecution of crime is
excepted from the requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did
not result in conviction or deferred adjudication; or

!Although you cite section 552.111 in your brief, you do not explain the applicability of the exception

. in this particular situation. Therefore, we do not address your section 552.111 claim. See Gov’t Code
§ 552.301.
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(3) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation;

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or
prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution is excepted from the requirements of
Section 552.021 if:

(1) release of the internal record or notation would interfere with
law enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only
in relation to an investigation that did not result in conviction or
deferred adjudication; or

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation;

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(c) This section does not except from the requirements of Section
552.021 information that is basic information about an arrested
person, an arrest, or a crime.

Gov’t Code § 552.108. You explain that as a result of the investigation, the requestor was
terminated from employment with the Round Rock Police Department. However, there is
no evidence that a criminal investigation or prosecution resulted from the internal
investigation into the officer’s alleged misconduct. Therefore, we conclude that section
552.108 does not apply to the requested records. See Morales v Ellen, 840 S.W.2d 519, 526
(Tex. App.--El Paso 1992, writ denied) (section 552.108 not applicable where no criminal
investigation or prosecution of police officer resulted from investigation of allegation of
sexual harassment), Open Records Decision No. 350 (1982) (predecessor provision of
section 552,108 not applicable to IAD investigation file when no criminal charge against
officer results from investigation of complaint against police officer).
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You also argue that some of the requested information is protected from disclosure
by section 552.101 because of a right of privacy. Section 552.101 excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” This section encompasses information protected by constitutional or
common-law privacy and excepts from disclosure private facts about an individual.
Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied,
430 U.S. 931 (1977). Therefore, information may be withheld from the public when (1) it
is highly intimate and embarrassing such that its release would be highly objectionable to a
person of ordinary sensibilities, and (2) there is no legitimate public interest in its disclosure.
Id. at 685; Open Records Decision No. 611 (1992) at 1.

The constitutional right to privacy protects two interests. Open Records Decision
No. 600 (1992} at 4 (citing Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985),
cert. denied, 474 U.S. 1062 (1986)). The first is the interest in independence in making
certain important decisions related to the “zones of privacy” recognized by the United States
Supreme Court. Open Records Decision No. 600 (1992) at 4. The zones of privacy
recognized by the United States Supreme Court are matters pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education. See id.

The second interest is the interest in avoiding disclosure of personal matters. The test
for whether information may be publicly disclosed without violating constitutional privacy
rights involves a balancing of the individual’s privacy interests against the public’s need to
know information of public concern. See Open Records Decision No. 455 (1987) at 5-7
(citing Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information
considered private under the constitutional doctrine is far narrower than that under the
common law; the material must concem the “most intimate aspects of human affairs.” See
Open Records Decision No. 455 (1987) at 5 (citing Ramie v. City of Hedwig Village, 765
F.2d 490, 492 (5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)).

After reviewing the submitted documents, we do not believe that the information you
seek to withhold is protected by a right of privacy. Open Records Decision Nos. 484 (1987)
(public interest in knowing how police departments resolve complaints against police officer
ordinarily outweighs the officer’s privacy interest), 470 (1987) (public employee’s job
performance does not generally constitute his private affairs), 455 (1987) (public employee’s
job performances or abilities generally not protected by privacy), 329 (1982) (reasons for an
employee’s resignation are not ordinarily excepted by constitutional or common law
privacy).

Notwithstanding this decision, some of the information is confidential by law and
nust not be released. Section 552.117 provides that information may be withheld if it is

information that relates to the home address, home telephone number,
social security number, or that reveals whether the following person
has family members:
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(2) a peace officer as defined by Article 2.12, Code of Criminal
Procedure, or a security officer commissioned under Section 51.212,
Education Code.

It appears in this case that most of the information protected by section 552.117 relates solely
to the requestor. Section 552.023 gives a person or a person’s authorized representative a
special right of access, beyond the right of the general public, to information held by a
governmental body that relates to the person and that is protected from disclosure by laws
intended to protect that person’s privacy interest. Therefore, section 552.023 provides the
requestor a special right of access to her 552.117 information. We note, however, that the
city must withhold any 552.117 information in the file that does not relate solely to the
requestor.

We also note that federal regulations prohibit the release of criminal history record
information (“CHRI") maintained in state and local CHRI systems {o the general public. See
28 C.F.R. § 20.21(c)(1) (“Use of criminal history record information disseminated to
noncriminal justice agencies shall be limited to the purpose for which it was given.”),
(2) (“No agency or individual shall confirm the existence or nonexistence of criminal history
record information to any person or agency that would not be eligible to receive the
information itself.”). Section 411.083 provides that any CHRI maintained by the Department
of Public Safety (“DPS”) is confidential. Gov’t Code § 411.083(a). Similarly, CHRI
obtained from the DPS pursuant to statute is also confidential and may only be disclosed in
very limited instances. Id. § 411.084; see also id. § 411.087 (restrictions on disclosure of
CHRI obtained from DPS also apply to CHRI obtained from other criminal justice agencies).
Therefore, to the extent that requested information contains CHRI obtained from DPS or
another criminal justice agency, you must not release such information to the requestor.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this ruling,
please contact our office.

Yours very fruly,

June B. Harden
Assistant Attorney General
Open Records Division

JBH/glg
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Ref.: TD#113641
Enclosures: Submitied documents

cc: Ms. Sherry King
P.O.Box 1974
Round Rock, Texas 78680
{w/o enclosures)



