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Bracewell & Patterson 
South Tower Pennzoil Place 
711 Louisiana Street, Suite 2900 
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OR98-0948 

Dear Mr. Homer: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Govenmrent Code. Your request was assigned ID# 114371. 

The Wharton County Junior College (the “college”) has received two requests for 
information concerning a specified grievance hearing. You claim that the requested 
information is excepted from required public disclosure by sections 552.102 and 552.114 of 
the Government Code. We have considered the exceptions you claim and have reviewed the 
documents at issue. 

You state that one of the requestors is a trustee of the college. He indicates that he 
seeks the information here in his official capacity so that he may properly perform his 
statutory duties. He has provided evidence that the college’s board of trustees is considering 
action that concerns the subject of the grievance hearing at issue. In Attorney General 
Opinion JM-119 (1983), this office stated that a member of the board of trustees of a 
community college district has an inherent right of access to district records when the trustee 
requests access to the records in his official capacity. Attorney General Opinion JM-119 at 
3. This office noted that under state law the board was “responsible for the governance and 
control of the district. . .Without complete access to district records, such trustee could not 
effectively perform his duties.” Id. (referring to Educ. Code 5 130.082). Accordingly, the 
opinion concluded that when a trustee exercises his inherent right to district records and 
requests records in his official capacity and not as a member of the general public, the 
custodian of the district’s records cannot deny the trustee access to the requested records on 
the basis of exceptions to public disclosure set forth in the Open Records Act.- Furthermore, 
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we have stated that absent express statutory authority, a majority of a governing board may 
not restrict an individual member’s access to the records of the governmental body. See 
Attorney General Letter Opinion No. 93-69 (1993). We believe that you must release the 
requested records to the college trustee. 

Because you also seek a determination for release to the general public, we will 
consider the exceptions you raise against disclosure. Section 552.102 excepts t?om 
disclosure “information in a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion ofpersonal privacy.” Gov’t Code 5 552.102(a). In Hubert v. Harte- 
Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref d n.r.e.), the 
court ruled that the test to be applied to information claimed to be protected under section 
552.102 is the same as the test formulated by the Texas Supreme Court in Industri’al 
Found&ion for information claimed to be protected under the doctrine of common-law 
privacy as incorporated by section 552.101 of the act. Section 552.101 excepts from 
disclosure “information considered to be confidential by law, either constitutional, statutory, 
or by judicial decision.” This section encompasses information protected by constitutional 
or common-law privacy and excepts from disclosure private facts about an individual. 
Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 
430 U.S. 93 1 (1977). Therefore, information may be withheld from the public when (1) it 
is highly intimate and embarrassing such that its release would be highly objectionable to a 
person of ordinary sensibilities, and (2) there is no legitimate public interest in its disclosure. 
Id. at 685; Open Records Decision No. 611 (1992) at 1. 

The constitutional right to privacy protects two interests. Open Records Decision 
No. 600 (1992) at 4 (citing Rake v. Ci@ ofHedwig village, 765 F.2d 490 (5th Cir. 1985), 
cert. denied, 474 U.S. 1062 (1986)). The first is the interest in independence in making 
certain important decisions related to the “zones of privacy” recognized by the United States 
Supreme Court. Open Records Decision No. 600 (1992) at 4. The zones of privacy 
recognized by the United States Supreme Court are matters pertaining to marriage, 
procreation, contraception, family relationships, and child rearing and education. See id. 

The second interest is the interest in avoiding disclosure of personal matters. The test 
for whether information may be publicly disclosed without violating constitutional privacy 
rights involves a balancing of the individual’s privacy interests against the public’s need to 
know information of public concern. See Open Records Decision No. 455 (1987) at 5-7 
(citing Fudjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information 
considered private under the constitutional doctrine is far narrower than that under the 
common law; the material must concern the “most intimate aspects of human affairs.” See 
Open Records Decision No. 455 (1987) at 5 (citing Rumie v. City ofHedwig Village, 765 F. 
2d 490,492 (5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)). 

We have reviewed the submitted documents. Having done so, we do not believe that 
the information is protected by a right of privacy. Open Records Decision Nos. 470 (1987) 
(public employee’s job performance does not generally constitute his private affairs), 455 
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(1987) (public employee’s job performances or abilities generally not protected by privacy); 
see Open Records Decision No. 329 (1982) ( reasons for an employee’s resignation are not 
ordinarily excepted by constitutional or common law privacy). 

You also contend that portions of the requested information may be protected as 
student records. We agree that some of the requested information is excepted from 
disclosure because it contains education records made confidential by the federal Family 
Educational Rights and Privacy Act of 1974 (“FERPA”), 20 U.S.C. 5 12328, or section 
552.114 of the Government Code. In Open Records Decision No. 634 (1995), this office 
concluded: (1) an educational agency or institution may withhold from public disclosure 
information that is protected by FERPA and excepted from required public disclosure by 
sections 552.026 and 552.101 without the necessity of requesting an attorney general 
decision as to those exceptions, and (2) an educational agency or institution that is state- 
funded may withhold from public disclosure information that is excepted from required 
public disclosure by section 552.114 as a “student record,” insofar as the “student record” 
is protected by FERPA, without the necessity of requesting an attorney general decision as 
to that exception. 

We note that this ruling applies only to “education records” under FERPA. 
“Education records” are records that 

studen?!nd 
contain information directly related to a 

(ii) are maintained by an educational agency or 
institution or by a person acting for such agency or institution. 

20 U.S.C. 5 1232g(a)(4)(A). See also Open Records DecisionNos. 462 (1987), 447 (1986). 
Information must be withheld from required public disclosure under FERPA only to the 
extent “reasonable and necessary to avoid personally identifying a particular student.” Open 
Records Decision Nos. 332 (19X2), 206 (1978)’ If you have further questions as to the 
applicability of FERPA to information that is the subject of an open records request, you 
may consult with the United States Department of Education’s Family Policy Compliance 
Oftice. See Open Records Decision No. 634 (1995) at 4, n.6, 8.2 The college must redact 
all information personally identifying a particular student in the requested records. The 
remaining information must be released. 

‘But see 20 USC. $ 1232g(a)(l)(A), (d) @ arent or adult student has affitive right of access to that 
student’s education records). See also Open Records Decision No. 43 1 (1985) (Open Records Act’s exceptions 
to required public disclosure do not authorize withholding of “education records” from adult student). 

The district is not required to submit copies of education records to this office. See Open Records 
Decision No. 634 (1995) at 10 (if district does not make a determination but seeks determination from this 
office, district must frst obtain parental consent to disclose personally identifiable information or must edit 
records to protect personally identifiable information). 
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We are resolving this matter with an informal letter ruling rather than with a 
published open records decision, This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Yours very truly, I 

Don Ballard 
Assistant Attorney General 
Open Records Division 

JDB/ch 

ReE ID# 114371 

Enclosures: Submitted documents 
Attorney General Opinion JM-119 (1983) 
Attorney General Letter Opinion No. 93-69 (1993) 

cc: Mr. Ronald K. Sanders 
News Editor 
Wharton Journal-Spectator 
P.O. Box 111 
Wharton, Texas 77488 
(w/o enclosures) 

Mr. Floyd Fisher 
DSR Box 23 
El Carnpo, Texas 77437 
(w/o enclosures) 


