® Office of the Attornepy General
State of Texas
DAN MORALES

ATTORNEY GENERAL

April 15, 1998

Mr. John T. Patterson
Assistant City Attorney
City of Waco
Legal Services
P.0. Box 2570
Waco, Texas 76702-2570
OR98-0969

Dear Mr. Patterson:

You ask whether certain information is subject to required public disclosure under
the Texas Open Records Act, chapter 552 of the Government Code. Your request was
assigned ID#113942.

. The City of Waco (the “city”) received approximately 380 requests for information
relating to the annexation of the Highway 84 Corridor. You state that you will release some
of the requested information. However, you claim that the remaining information is
excepted from disclosure under sections 552.103, 552.105, 552.106, 552.107 and 552.111
of the Government Code. We have considered the exceptions you claim and reviewed the
sample of documents you have submitted.'

Initially, you argue that much of the requested information may be withheld pursuant
to section 552.111 of the Government Code. Section 552.111 excepts “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” In Open Records Decision No. 615 (1993), this office reexamined the
predecessor to the section 552.111 exception in light of the decision in Texas Department
of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ), and held
that section 552.111 excepts only those internal communications consisting of advice,
recommendations, opinions, and other material reflecting the policymaking processes of the
governmental body. Furthermore, in Open Records Decision 559 (1990), this office

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach and, therefore, does not authorize the withholding of any other requested records

. to the extent that those records contain substantially different types of information than that submitted to this
office.
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concluded that a preliminary draft of a document that is intended for public release in a final
form necessarily represents the advice, opinion, and recommendation of the drafter as to the
form and content of the final document and as such could be withheld pursuant to the
statutory predecessor to section 552.111. Thus, section 552.111 also excepts draft
documents to the extent that the draft documents pertain to the policymaking fiinction of the
governmental body. An agency’s policymaking functions, however, do not encompass
internal administrative or personnel matters; disclosure of information relating to such
matters will not inhibit free discussion among agency personnel as to policy issues. Open
Records Decision No. 615 (1993) at 5-6. In addition, section 552.111 does not except from
disclosure purely factual information that is severable from the opinion portions of internal
memoranda. Id. at 4-5.

After careful review, we agree that some of the information contained in these
documents may be withheld under section 552.111.2 However, other information is purely
factual. We have marked the information that may be withheld from required public
disclosure under section 552.111.°

You next argue that some of documents may be withheld under section 552.107.
Section 552.107(1) excepts information that an attorney cannot disclose because of a duty
to his client. In Open Records Decision No. 574 (1990), this office concluded that section
552.107 excepts from public disclosure only “privileged information,” that is, information
that reflects either confidential communications from the client to the attorney or the
attorney’s legal advice or opinions; it does not apply to all client information held by a
governmental body’s attorney. Id. at 5. When communications from attorney to client do
not reveal the client’s communications to the attorney, section 552.107 protects them only
to the extent that such communications reveal the attorney’s legal opinion or advice. /d. at 3.
In addition, basically factual communications from attorney to client, or between attorneys
representing the client, are not protected. /d. We conclude that the documents at issue
contain attorney advice or opinion. Therefore, the city may withhold the documents from
public disclosure pursuant to section 552.107.

You also argue that certain documents may be withheld under section 552.105.
Section 552.105 excepts from disclosure information relating to:

*We assume that the “draft” documents protected by section 552.111 will be released to the public
once in final form.

3Sections 552.111 and 552.106 are similar in that they both protect advice, opinion, and
recommendation on policy matters in order to encourage frank discussion during the policymaking process.
Open Records Decision No. 460 (1987} at 3. However, section 552.106 is narrower than section 552.111 in
that it applies specifically to the legislative process. Jd. Thus, even if your section 552.106 claim were
applicable in this instance, it would not cover more information than your section 552.111 claim.
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(1) the location of real or personal property for a public purpose prior
to public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a
public purpose prior to the formal award of contracts for the property.

Section 552.105 is designed to protect a governmental body’s planning and negotiating
position with regard to particular transactions, and its protection is therefore limited in
duration. Open Records Decision Nos. 564 (1990), 357 (1982), 310 (1982). Information
excepted under section 552.105 that pertains to such negotiations may be excepted so long
as the transaction is not complete. Open Records Decision No. 310 (1982). The protection
of section 552.105 generally expires upon the governmental body’s acquisition of the
property in question. Open Records Decision No. 222 (1979). Because this exception
extends to “information pertaining to” the location, appraisals, and purchase price of
property, it may protect more than a specific appraisal report prepared for a specific piece of
property. Open Records Decision No. 564 (1990) at 2. A governmental body may withhold
information “which, if released, would impair or tend to impair [its] ‘planning and
negotiating position in regard to particular transactions.”” Open Records Decision No. 357
(1982) at 3 (quoting Open Records Decision No. 222 (1979)).

You explain that the documents relate to the location of real property that will be
used for a public purpose by the city. Furthermore, you state that release of the requested
information would damage the city’s negotiation position with respect to the acquisition of
the property. Based on your arguments, we conclude that you may withhold the information,
which we have marked, under section 552.105.

Finally, you argue that some of the documents may be withheld pursuant to section
552.103. When asserting section 552.103(2), a governmental body must establish that the
requested information relates to pending or reasonably anticipated litigation.* Thus, under
section 552.103(a) a govemnmental body’s burden is two-pronged. The governmental body
must establish that (1) litigation is either pending or reasonably anticipated, and that (2) the
requested information relates to that litigation. See Heard v. Houston Post Co., 684 S.W.2d
210, 212 (Tex. App.--Houston [ 1st Dist.] 1984, writ ref'd n.r.e.); Open Records Decision No.
551 (1990) at 4. Contested cases conducted under the Administrative Procedure Act, chapter
2001 of the Government Code, are considered litigation under section 552.103. Open
Records Decision No. 588 (1991) at 7.

*Section 552.103(a) excepts from required public disclosure information:

(1) relating to litigation of a civil or criminal nature or settlement negotiations, to
which the state or a political subdivision is or may be a party or to which an officer
or employee of the state or a political subdivision, as a consequence of the person’s
office or employment, is or may be a party; and

(2) that the attorney general or the attorney of the political subdivision has
determined should be withheld from public inspection.



Mr. John T. Patterson - Page 4

In this instance, you state that the city is currently in litigation with the City of Lacy-
Lakeview in a water rate case before the Texas Natural Resource Conservation Commission.
Based on you representation, we conclude that litigation is pending. We additionally find
that the documents marked by the city as protected by section 552.103 are related to the
litigation for the purposes of section 552.103(a). The documents may, therefore, be withheld
pursuant to section 552.103.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the anticipated litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Except as noted above, the remaining information must be released to the requestors.
We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied on as a previous determination
regarding any other records. If you have any questions regarding this ruling, please contact
our office.

Yours very truly,

i

June B. Harden
Assistant Attorney General
Open Records Division

JBH/glg
Ref.: ID# 113942
Enclosures: Submitted documents

cc: Mr. Richard Easley
343 Bluebonnet Circle
McGregor, Texas 76657
(w/o enclosures)

Mr. Scott Gast

313 Bluebonnet Circle
McGregor, Texas 76657
(w/o enclosures)
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Mr. Dale Lusk
McGregor, Texas 76657
(w/o enclosures)

Ms. Sylvia Gast

313 Bluebonnet Circle
McGregor, Texas 76657
{w/o enclosures)

Mr. Bill Phillips

324 Bluebonnet Circle
McGregor, Texas 76657
{w/o enclosures)

Ms. Nancy Clark

253 Cross Creek Road
McGregor, Texas 76657
(w/o enclosures)

Mr. Charles Clark

253 Cross Creek Road
McGregor, Texas 76657
{w/o enclosures)

Ms. Kim Phillips

324 Bluebonnet Circle
McGregor, Texas 76657
{w/o enclosures)

Ms. Lillian Burleson
239 Oak Creek Circle
McGregor, Texas 76657
(w/o enclosures)

Mr. Steve Rich

328 Blucbonnet Circle
McGregor, Texas 76657
(w/o enclosures)

Mr. Mike Makowski
2135 Bear Creek Crossing
McGregor, Texas 76657
(w/o enclosures)
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Ms. Jennifer Rich

328 Bluebonnet Circle
McGregor, Texas 76657
(w/o enclosures)

Ms. Donna Makowski
2135 Bear Creek Crossing
McGregor, Texas 76657
(w/o enclosures)

Mr. Larry McAdoo

308 Bluebonnet Circle
McGregor, Texas 76657
(w/o enclosures)

Ms. Mary Kay Hayes
214 Oak Street Circle
McGregor, Texas 76657
(w/o enclosures)

Ms. Janet McAdoo

308 Bluebonnet Circle
McGregor, Texas 76657
(w/o enclosures)

Mr. Paul McMullen

218 Oak Creek Circle
McGregor, Texas 76657
{w/o enclosures)

Mr. Bill Burleson

239 Oak Creek Circle
McGregor, Texas 76657
(w/o enclosures)

Mr. Mike Grusendorf
900 Morning Sun Lane
McGregor, Texas 76657
(w/o enclosures)

Ms. Judy Grusendorf
900 Morming Sun Lane
McGregor, Texas 76657
(w/o enclosures)




