State of Texas

DAN MORALES December 22, 1998

ATTORNEY GENERAL

Ms. Julie B. Ross

Haynes and Boone, L.L.P.

201 Main Street, Suite 2200
Fort Worth, Texas 76102-3126

OR98-3225
Dear Ms. Ross:

You ask whether certain information is subject to required public disclosure under
the Texas Open Records Act, chapter 552 of the Government Code. Your request was
assigned ID# 120693.

The City of Coppell (the “city”) received a request for the following information:

® ]

2. All personnel and (HR) and internal Fire Dept. files ) CFD);

All notices of Termination and letters of Resignation;

3. All settlement agreements and letters agreeing to not litigate;
and

4, All documents on which the City relies as a showing of
pending reasonably anticipated litigation pursuant to Section
552.103.

You state that the city is only requesting an opinion for the information requested in items
I, 2, and 3 as it relates to an internal imvestigation involving allegations of race
discrimination by city firefighters. You have submitted the responsive documents and assert
that they are excepted from disclosure under sections 552.101, 552.111, and 552.117 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted documents.

Section 552.101 excepts from disclosure “information considered to be confidential

by law, either constitutional, statutory, or by judicial decision.” This section also

. encompasses the common-law right to privacy. Section 552.102(a) protects “information
in a personnel file, the disclosure of which would constitute a clearly unwarranted invasion

ofpersonal privacy.” The test to determine whether information is private and excepted from
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disclosure under common-law privacy, which is encompassed in section 552.101 and section
552.102 of the Govemment Code, is whether the information is (1) highly intimate or
embarrassing to a reasonable person and (2) of no legitimate public concern. Industrial
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 930
(1977); Hubert v. Harte-Hanks Tex. Newspapers Inc., 652 S.W.2d 546 (Tex. App.--Austin
1983, writref’d n.r.e.).

The records at issue relate to the job performance and work behavior of public
employees. There is a legitimate public interest in the work behavior of a public employee
and how he or she performs job functions. Open Records Decision Nos. 470 at 4 (1987)
(public has legitimate interest in job performance of public employees), 444 (1986) (public
has legitimate interest in knowing reasons for dismissal, demotion, promotion, orresignation
of public employees), 423 at 2 (1984) (scope of public employee privacy is narrow). Since
the submitted documents relate to a public employee’s job performance, the city may not
withhold the requested information from public disclosure based on the common-law right
to privacy.

You also argue that the submitted records are protected under section 552.101 by the
“informer’s privilege.” Texas courts have recognized the informer’s privilege. See Aguilar
v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969). It protects from disclosure the
identities of persons who report activities over which the governmental body has criminal
or quasi-criminal law-enforcement authority, provided that the subject of the information
does not already know the informer’s identity. Open Records Decision Nos. 515 at3 (1988),
208 at 1-2 (1978). The informer’s privilege protects the identities of individuals who report
violations of statutes to the police or similar law-enforcement agencies, as well as those who
report violations of statutes with civil or criminal penalties to “administrative officials having
a duty of inspection or of law enforcement within their particular spheres.” Open Records
Decision No. 279 at 2 (1981) (citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev.
ed. 1961)). The report must be of a violation of a criminal or civil statute. See Open Records
Decision Nos. 582 at 2 (1990), 515 at 4-5 (1988). We do not believe that the submitted
documents fall under the protection of the informer’s privilege. The city, therefore, may not
withhold the requested information under section 552.101.

Additionally, vou claim that the submitted information is excepted from disclosure
under section 552.111. Section 552.111 excepts “an interagency or intraagency
memorandum or letter that would not be available by law to a party in litigation with the
agency.” In Open Records Decision No. 615 (1993), this office reexamined the predecessor
to the section 552.111 exception in light of the decision in Texas Department of Public
Safetyv. Gilbreath, 842 S.W.2d 408 (Tex. App.--Austin. 1992, no writ), and held that section
552.111 excepts only those internal communications consisting of advice, recommendations,
opinions, and other material reflecting the policymaking processes of the governmental body.
An agency’s policymaking functions, however, generally do not encompass internal
administrative or personnel matters; disclosure of information relating to such matters will
not inhibit free discussion among agency personnel as to policy issues. Open Records
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Decision No. 615 at 5-6 (1993). In addition, section 552.111 does not except from disclosure
purely factual information that is severable from the opinion portions of internal memoranda.
Id. at 4-5. After reviewing the submitted information, we find that the documents relate
solely to administrative and personnel matters and may not be withheld under this exception.

Finally, you have marked certain information which you believe is protected from
disclosure under section 552.117. Section 552.117 excepts from required public disclosure
the home addresses, telephone numbers, soctal security numbers, or personal family
members information of public employees who request that this information be kept
confidential under section 552.024. Therefore, section 552.117 requires you to withhold this
information if a current or former employee or official requested that this information be kept
confidential under section 552.024. See Open Records Decision Nos, 622 (1994), 455
(1987). You may not, however, withhold the information of a current or former employee
who made the request for confidentiality under section 552.024 after this request for
information was made.  Whether a particular piece of information is public
must be determined at the time the request for it is made. Open Records Decision
No. 530 at 5 (1989).

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this ruling,
please contact our office.

Yours very truly

June B. Harden
Assistant Attorney General
Open Records Division

JBH/tho
Ref:: ID# 120693
Enclosures:  Submitted documents
cc: Mr. Arthur Kwast
P.O. Box 1397

Coppell, Texas 75019-1397
(w/o enclosures)



