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Dear Ms. Aldredge:

You ask whether certain information is subject to required public disclosure
under the Texas Open Records Act, chapter 552 of the Government Code. Your
request was assigned ID# 120975.

Travis County (the “county”) received a request for information relating to
the death of an inmate in the county jail. You state that you have released some of
the responsive information. You claim, however, that the remaining information is
excepted from disclosure under sections 552.101, 552.103, and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted documents.

Initially, you assert that all of the requested information may be withheld
under section 552.108. Section 552.108, the “law enforcement exception,” provides:

(a) [1]nformation held by a law enforcement agency or prosecutor
that deals with the detection, investigation, or prosecution of
crime is excepted from [public disclosure] if: (1) release of the
information would interfere with the detection, investigation or
prosecution of crime; (2) it is information that deals with the
detection, investigation, or prosecution of crime only in relation
to an investigation that did not result in conviction or deferred
adjudication; or (3) it is information that: (A) is prepared by an
attorney representing the state in anticipation of or in the course
of preparing for criminal litigation; or (B) reflects the mental
impressions or legal reasoning of an attorney representing the
state.

(b) Anrinternal record or notation of a law enforcement agency or
prosecutor that is maintained for internal use in matters relating
to law enforcement or prosecution is excepted from [public
disclosure] if: (1) release of the internal record or notation would
interfere with law enforcement or prosecution; (2) the internal
record or notation relates to law enforcement only in relation to
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an investigation that did not result in conviction or deferred
adjudication; or (3) the internal record or notation: (A) is prepared

by an attorney representing the state in anticipation of or in the

course of preparing for criminal litigation; or (B) reflects the -
mental impressions or legal reasoning of an attorney representing

the state.

(c) This section does not except from [public disclosure]
information that is basic information about an arrested person, an
arrest, or a crime.

Gov’t Code § 552.108. Generally, a governmental body claiming an exception under
section 552.108 must reasonably explain, if the information does not supply the
explanation on its face, how and why the release of the requested information would
interfere with law enforcement. See Gov’t Code §§ 552.108(a)(1), (b)(1), .301(b)(1);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You do not indicate that the
requested information concerns an ongoing criminal investigation. Nor have you
demonstrated that any other provision of section 552.108 is applicable.
Consequently, you may not withhold the requested information under section
552.108.

Next you contend that all the requested documents may be withheld under
litigation exception. Section 552.103(a) excepts from disclosure information relating
to litigation to which the state or a political subdivision is or may be a party. The
county has the burden of providing relevant facts and documents to show that the
section 552.103(a) exception is applicable in a particular situation. The test for
meeting this burden is a showing that (1) litigation is pending or reasonably
anticipated, and (2) the information at issue is related to that litigation. University
of Tex. Law Sch. v. Texas Legal Found., 958 S.W.2d 479, 481 (Tex. App.--Austin
1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.--
Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4
(1990). The county must meet both prongs of this test for information to be excepted
under section 552.103(a).

The mere chance of litigation will not trigger section 552.103(a). Open
Records Decision No. 452 at 4 (1986). To demonstrate that litigation is reasonably
anticipated, the governmental body must furnish concrete evidence that litigation
involving a specific matter is realistically contemplated and is more than mere
conjecture. /d. Whether litigation is reasonably anticipated must be determined on
a case-by-case basis. Open Records Decision No. 452 at 4 (1986). After reviewing
your arguments, we conclude that you have not demonstrated that litigation is
reasonably anticipated. Thus, you may not withhold the requested documents under
section 552.103(a).

You also argue that some of the information at issue is confidential by law.
Section 552.101 excepts from disclosure “information considered to be confidential
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by law, either constitutional, statutory, or by judicial decision.” This section
encompasses information protected by other statutes. The Medical Practice Act (the
“MPA?”), article 4495b of Vernon’s Texas Civil Statutes, protects from disclosure
“[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient by a
physician that are created or maintained by a physician.” V.T.C.S. art. 4495b,
§ 5.08(b). Texas law also prohibits the public disclosure of psychological records.
Communications between a patient and a mental health professional and records of
the identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a mental health professional are confidential. Health & Safety Code
§ 611.002(a). We agree that the documents you have marked must be withheld under
the MPA and section 611.002 of the Health and Safety Code.

Finally, you assert that some of the responsive information is confidential
criminal history information (“CHRI”). Federal regulations prohibit the release of
CHRI maintained in state and local CHRI systems to the general public. See 28
C.F.R. § 20.21(c)(1) (“Use of criminal history record information disseminated to
noncriminal justice agencies shall be limited to the purpose for which it was given.”),
(2) (*No agency orindividual shall confirm the existence or nonexistence of criminal
history record information to any person or agency that would not be eligible to
receive the information itself.”). Section 411.083 provides that any CHRI
maintained by the Department of Public Safety (“DPS”) is confidential. Gov’t Code
§ 411.083(a). Similarly, CHRI obtained from the DPS pursuant to statute is also
confidential and may only be disclosed in very limited instances. Id. § 411.084; see
alsoid. § 411.087 (restrictions on disclosure of CHRI obtained from DPS also apply
to CHRI obtained from other criminal justice agencies). Therefore, to the extent that
the requested information contains CHRI obtained from DPS or another criminal
justice agency, you must not release such information to the requestor. The
remaining documents must be released to the requestor.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at
issue under the facts presented to us in this request and should not be relied on as a
previous determination regarding any other records. If you have any questions
regarding this ruling, please contact our office.

Yours very truly, , .
June B. Harden

Assistant Attorney General
Open Records Division
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Ref.: ID# 120975
Enclosures:  Submitted documents

cc: Mr. Don Morehart
Attorney at Law
1304 San Antonio, Suite 105
Austin, Texas 78701
(w/o enclosures)
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