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OFFICE OF THE ATTORNEY GENERAL - 57TaTE OF TLXax
Joux CORNYN

February §, 1999

Mr. Dennis Duffy

General Counsel

University of Houston System
E. Cullen Building, Suite 311
Houston, Texas 77204-2162

OR99-0369

Dear Mr. Duffy:

You ask whether certain information is subject to required public disclosure under
the Texas Open Records Act, chapter 552 of the Government Code. Your request was
assigned ID# 121808.

The University of Houston System received a request for certain law enforcement
records maintained by the University of Houston Police Department (the “department’) for
the last ten years. You state that some of the responsive information will be released to the
requestor. You have, however, submitted sample documents you claim are excepted from
disclosure under sections 552.101 and 552.108 of the Government Code.! We have
considered the exceptions you claim and reviewed the submitted information.

Initially, you argue that Exhibits A through C may be withheld under section
552.108. Section 552.108, the “law enforcement exception,” provides:

(a) [i]nformation held by a law enforcement agency or prosecutor that
deals with the detection, investigation, or prosecution of crime is
excepted from [public disclosure] if: (1) release of the information
wotuld interfere with the detection, investigation or prosecution of
crime; (2) it is information that deals with the detection, investigation,
or prosecution of crime only in refation to an investigation that did

'We assume that the “representative sample™ of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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not result in conviction or deferred adjudication; or (3) it is
information that: (A) is prepared by an attorney representing the state
in anticipation of or in the course of preparing for criminal litigation;
or {B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

{b) An internal record or notation of a law enforcement agency or
prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution is excepted from [public disclosure]
if: (1) release of the internal record or notation would interfere with
law enforcement or prosecution; (2) the internal record or notation
relates to law enforcement only in relation to an investigation that did
not result in conviction or deferred adjudication; or (3) the internal
record or notation: (A) is prepared by an attorney representing the
state in anticipation of or in the course of preparing for criminal
litigation; or (B) reflects the mental impressions or legal reasoning of
an attorney representing the state.

{c) This section does not except from [public disclosure] information
that is basic information about an arrested person, an arrest, or a
crime.

Gov’t Code § 552.108. Generally, a governmental body claiming an exception under
section 552.108 must reasonably explain, if the information does not supply the explanation
on its face, how and why the release of the requested information would interfere with law
enforcement. See Gov't Code §§ 552.108(a)(1), (b)(1), .301(b)1); see also Ex parte Pruitt,
551 S.W.2d 706 (Tex. 1977). You explain that the documents in Exhibit B relate to ongoing
investigations or pending prosecutions. Based upou this representation, we conclude that the
release of these files would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S'W.2d 177 (Tex. Civ.
App.--Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases); Open Records
Decision No. 216 (1978).

You also contend that the documents in Exhibit C may be withheld under section
552.108(a}2). A governmental body clatming section 552.108(a)(2) must demonstrate that
the requested information relates to a criminal investigation that has concluded in a final
result other than a conviction or deferred adjudication. After reviewing your arguments and
the submitted materials, we conclude that you have shown the applicability of section
552.108(a)2) to Exhibit C.

We note, however, that “basic information about an arrested person, an arrest, or a
crime” is not excepted from required public disclosure. Gov’t Code § 552.108(c). Basic
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information is the type of infonmation that is considered to be front page offense report
information even if this information is not actually located on the front page of the offense
report. See generally Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.--Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976); Open Records Decision No. 127 (1976) (summarizing types of information
considered to be basic information, including detailed description of offense). Therefore,
except for basic information, the department may withhold Exhibits B and C from disclosure
under subsections 552.108(a)(1) and (a)(2).

Next, you contend that Exhibit A is an internal law enforcement record that is
excepted from disclosure under section 552.108(b)(1). It is not apparent to us, and you have
not explained, how releasing Exhibit A would interfere with law enforcement. Thus, we
conclude that Exhibit A ts not excepted from disclosure under section 552.108.

We note, however, that Exhibits A and E contain social security numbers that may
confidential by law. A social security number or “related record” may be excepted from
disclosure under section 552.101 in conjunction with the 1990 amendments to the federal
Social Security Act, 42 U.S.C. § 405(c)(2)(C)(vin)(1). See Open Records Decision No. 622
(1994). These amendments make confidential social security numbers and related records
that are obtained and maintained by a state agency or political subdivision of the state
pursuant to any provision of law enacted on or after October 1, 1990. See id. We have no
basis for concluding that the social security numbers in the submitted documents are
confidential under section 405(c)(2)(C)(viii)I), and therefore excepted from public
disclosure under section 552.101 of the Government Code on the basis of that federal
provision. We caution, however, that section 552.353 of the Government Code imposes
criminal penalties for the release of confidential information. Prior to releasing any social
security number information, you should ensure that no such information was obtained or
is maintained by the department pursuant to any provision of law, enacted on or after
Qctober 1, 1990,

We note that Exhibits A and E also contain information made confidential by section
552.130 of the Government Code. The Seventy-Fifth Legislature added section 552.130 to
the Open Records Act which governs the release and use of information obtained from motor
vehicle records. Section 552.130 provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state{.]
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Gov’t Code § 552.130. Thus, you must withhold dnver’s license numbers, vehicle
identification numbers, and license plate numbers pursuant to section 552.130.

Next, you assert that some of the responsive information is confidential criminal
history information (“CHRI”). Federal regulations prohibit the release of CHRI maintained
in state and local CHRI systems to the general public. See 28 C.F.R. § 20.21(c)(1) (“Use
of cniminal history record information disseminated to noncriminal justice agencies shall be
limited to the purpose for which it was given.”), (2) (“No agency or individual shall confirm
the existence or nonexistence of criminal history record information to any person or agency
that would not be eligible to receive the information itself.”). Section 411.083 provides that
any CHRI maintained by the Department of Public Safety (“DPS”) is confidential. Gov’t
Code § 411.083(a). Similarly, CHRI obtained from the DPS pursuant to statute is also
confidential and may only be disclosed in very limited instances. /d. § 411.084; see also id.
§ 411.087 (restrictions on disclosure of CHRI obtatned from DPS also apply to CHRI
obtained from other criminal justice agencies). Therefore, to the extent that the requested
information contains CHRI obtained from DPS or another criminal justice agency, you must
not release such information to the requestor.

We also note that the submitted documents contain medical records governed by
another statute. The Medical Practice Act (the “MPA”™), article 4495b of Vernon’s Texas
Civil Statutes, protects from disclosure “[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by aphysician.” V.T.C.S.
art. 4495b, § 5.08(b). Accessto medical records is govermned by provisions outside the Open
Records Act. Open Records Decision No. 598 (1991). The MPA provides for both
confidentiality of medical records and certain statutory access requirements. Id. at 2. The
medical records submitted to this office for review may only be released as provided by the
MPA.

Finally, you assert that certain information contained in Exhibit E is protected by a
right of privacy under section 552.101. Section 552.101 of the Government Code excepts
from disclosure information considered to be confidential by law, etther constitutional,
statutory, or by judicial decision. Information must be withheld from disclosure under
section 552.101 in conjunction with the common-law right to privacy if (1) the information
contains highly intimate or embarrassing facts the release of which would be highly
objectionable to a reasonable person, and (2) the information is not of legitimate concern to
the public. Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex.
1976), cert. denied, 430 U.S. 931 (1977). In Open Records Decision No. 339 (1982), we
concluded that a sexual assault victim has a common-law privacy interest which prevents the
disclosure of information that would identify her/him. We conclude that the department
must withhold information identifying sexual assault victims from disclosure under section
552.101 of the Government Code.? We have also marked additional information that is

*We note that pseudonyms are not protected under common-law privacy.
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protected by common-law privacy. Except as noted above, the remaining information must
be released.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this ruling,
please contact our office.

Yours very truly,

Yy

June B. Harden
Assistant Attorney General
Open Records Division

JBH/ch
Ref.: ID# 121808
Enclosures: Marked documents
cc: Mr. Daniel King
P.O. Box 231862

Houston, Texas 77023-9998
{w/0 enclosures)



