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OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
JounN CORNYN

August 20, 1999

Ms. Lilia Ledesma-Gonzalez
Law Offices of James E. Darling
P.O. Box 5489

McAllen, Texas 78502

ORY99-2371
Dear Ms. Ledesma-Gonzalez:

On behalf of the South Texas Community College (the “college”), you ask whether
information concerning a faculty member’s grievance is subject to required public disclosure
under chapter 552 of the Government Code. Your request was assigned ID# 126657.

Section 552.301 of the Government Code provides that a governmental body must ask the
attorney general for a decision as to whether requested documents must be disclosed not later
than the tenth business day after the date of receiving the written request. The college
informs us that it received the requestor’s written request for information on May 11, 1999,
However, the requestor informs us that he had previously submitted an open records request
to the college on April 5, 1999, asking for the same information. The requestor has provided
this office with a copy of the prior written request. You did not request a decision from this
office until May 25, 1999, more than ten business days after receipt of the requestor’s
original written request. Therefore, we conclude that the college failed to meet its ten-day
deadline for requesting an opinion from this office.

When a governmental body fails to request a decision within ten business days of receiving
arequest for information, the information at issue is presumed public. Hancockv. State Bd.
of Ins., 797 S.W.2d 379 (Tex. App.--Austin 1990, no writ); City of Houston v. Houston
Chronicle Publ’g Co., 673 S.W.2d 316, 323 (Tex. App.--Houston [1st Dist.] 1984, no writ);
Open Records Decision No. 319 (1982). The governmental body must show a compelling
interest to withhold the information to overcome this presumption. See id. Normally, a
compelling interest is that some other source of law makes the information confidential or
that third party interests are at stake. Open Records Decision No. 150 at 2 (1977).

A claim under the informer’s privilege may be waived by a governmental body since the
privilege belongs to the government. See Open Records Decision No. 549 at 6 (1990). We
conclude that the informer’s privilege is not a compelling exception in this instance and,
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therefore, may not be used to withhold any of the requested information from required public
disclosure. Similarly, we conclude that you have waived your section 552.111 claim.

However, the information does include information that is confidential by law or that
implicates third party interests. The Family Educational Rights and Privacy Act of 1974
(“FERPA”™) provides that no federal funds will be made available under any applicable
program to an educational agency or institution that releases personally identifiable
information (other than directory information) contained in a student’s education records to
anyone but certain enumerated federal, state, and local officials and institutions, unless
otherwise authorized by the student’s parent. See 20 U.S.C. § 1232g(b)(1). “Education
records” means those records that contain information directly related to a student and are
maintained by an educational agency or institution or by a person acting for such agency or
institution. Id. § 1232g(a)(4)(A). This office generally applies the same analysis under
section 552.114 and FERPA. Open Records Decision No. 539 (1990).

Section 552.114 excepts from disclosure student records at an educational institution funded
completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in education
records of an educational agency or institution, except in conformity with the
Family Educational Rights and Privacy Act of 1974, Sec. 513, Pub. L. No. 93-380,
20 U.S.C. Sec. 1232g.

In Open Records Decision No. 634 (1995), this office concluded that (1) an educational
agency or institution may withhold from public disclosure information that is protected by
FERPA and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions, and
(2) an educational agency or institution that is state-funded may withhold from public
disclosure information that is excepted from required public disclosure by section 552.114
as a “student record,” insofar as the “student record” is protected by FERPA, without the
necessity of requesting an attorney general decision as to that exception.

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). Additionally, FERPA provides
that, “directory information” may be released to the public if the institution or agency
complies with section 1232g(2)(5)(B) of title 20 of the United States Code. “Directory
information” includes the student’s name, address, telephone listing, date and place of birth,
major field of study, participation in officially recognized activities and sports, weight and
height of members of athletic teams, dates of attendance, degrees and awards received, and
the most recent previous educational agency or institution attended by the student. 20 U.S.C.
§ 1232g(a)(5)A). Section 1232g(a)(5)(B) provides as follows:
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[aJny educational agency or institution making public directory information shall
give public notice of the categories of information which it has designated as
such information with respect to each student attending the institution or agency
and shall allow a reasonable period of time after such notice has been given for
a parent to inform the institution or agency that any or all of the information
designated should not be released without the parent’s prior consent.

20 U.S.C. § 1232g(a)(5)(B). This office has previously held that a class roster is directory
information. See Open Records Decision No. 244 (1980). Here, some of the requested
information is similar to a request for a class roster. Accordingly, we have marked the
directory information that the district is required to disclose, after complying with federal
notice requirements for release of directory information. /d. Moreover, we have marked the
types of information that may reveal or tend to reveal information about a student that must
be withheld pursuant to FERPA. All other information must be released.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied on as a previous determination
regarding any other records. If you have any questions regarding this ruling, please contact
our office.

Sincerely,
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Yen-HaLe
Assistant Attorney General
Open Records Division

YHL/ne
Ref.: ID# 126657
Encl.: Marked documents

cC: Mr. Howard Price
Grievance Chair
South Texas Faculty Association
930 W. Expressway 83, #189
Mission, Texas 78572
{w/o enclosures)



