(-1" OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
. JOoHN CORNYN

October 27, 1999

Mr. John R. Speed, P.E.
Executive Director
Texas Board of Professional Engineers
P.O. Drawer 18329
Austin, Texas 78741
OR99-3028
Dear Mr. Speed:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 128575.

The Texas Board of Professional Engineers (the “board”) received a request for the
requestor’s personnel file. You have released some of the requested information. You assert
that portions of the requested information are confidential under section 552.102 of the
Government Code. :
Section 552.102 excepts from disclosure “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code §
552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.—Austin 1983, writref’d n.r.c.), the court ruled that the test to be applied to information
claimed to be protected under section 552.102 is the same as the test formulated by the Texas
Supreme Court in Industrial Foundation for information claimed to be protected under the
doctrine of common-law privacy as incorporated by section 552.101 of the Government
Code.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Forinformation to be protected from
public disclosure under the common-law right of privacy, the information must meet the
criteria set out in /ndustrial Found. v. Texas Industrial Accident Bd., 540 S.W.2d 668 (Tex.
1976), cert. denied, 430 U.S. 931 (1977). The court stated that

information . . . is excepted from mandatory disclosure under Section
3(a)(1} as information deemed confidential by law if (1) the
information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the
public.
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540 S.W.2d at 685; Open Records Decision No. 142 at 4 (1976) (construing statutory
predecessor to Gov’t Code § 552.101). In Industrial Foundation, the Texas Supreme Court
considered intimate and embarrassing information such as that relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d
at 683; see also Open Records Decision Nos. 470 (1987) (concluding that fact that a person
broke out in hives as a result of severe emotional distress is excepted by common-law
privacy), 455 (1987) (concluding that kinds of prescription drugs a person is taking are
protected by common-law privacy), 343 (1982) (concluding that information regarding drug
overdoses, acute alcohol intoxication, obstetrical/gynecological illnesses, convulsions/
seizures, or emotional/mental distress is protected by common-law privacy). However, the
public has a genuine interest in information concerning a public employee’s job performance
and the reasons for dismissal, demotion or promotion. Open Records Decision No. 444 at 5-
6 (1986); see also Open Records Decision No. 208 (1978) (disciplinary action against public
employee available to public).

We have marked the information that you must withhold based on a right of privacy. Note
that we have not marked any private information pertaining to the requestor. Section
552.023 of the Government Code provides an individual with a limited special right of
access to information about that individual and prevents a governmental body from assefting
an individual’s own privacy as a reason for withholding records from that individual. See
Open Records Decision No. 481 (1987) (determining that common-law privacy does not
provide basis for withholding information from its subject).

Some of the information at 1ssue 1s protected from disclosure pursuant to the provisions of
Title [ of the Americans with Disabilities Act of 1990 (the “ADA™), 42 U.S.C. §§ 12101 et
seq. The ADA provides that information about the medical conditions and medical histories
of applicants or employees must be 1) collected and maintained on separate forms, 2) kept
i separate medical files, and 3) treated as a confidential medical record. In addition,
information obtained in the course of a “fitness for duty examination,” conducted to
determine whether an employee is still able to perform the essential functions of his job, is
to be treated as a confidential medical record. 29 C.F.R. § 1630.14(¢c). We have marked the
information that is confidential under the ADA. See Open Records Decision No. 641 (1996).

Lastly, the submitted information also includes information that may be withheld under
section 552.117 if the board’s employees have complied with section 552.024 of the
Government Code. Section 552.117 of the Government Code excepts from required public
disclosure the home addresses, telephone numbers, social security numbers, or information
revealing whether a public employee has family members when the public employee requests
that this information be kept confidential under section 552.024. Therefore, section 552,117
requires you to withhold this information of a current or former employee or official
who requested that this information be kept confidential under section 552.024. See Open
Records Decision Nos. 622 (1994), 455 (1987). You may not, however, withhold the
information of a current or former employee who made the request for confidentiality under
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section 552.024 after this request for information was made. Whether a particular piece of
information is public must be determined at the time the request for it is made. Open
Records Decision No. 530 at 5 (1989). We have marked the information that you must
withhold under section 552.117. You must release the remaining information to the
requestor.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied upon as a previous determination
regarding any other records. If you questions about this ruling, please contact our office.

Sincerely,

Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/ljp
Ref: ID# 128575
Encl.: Marked documents

cc: Ms. Helen Pena
Texas Board of Professional Engineers
P.O. Drawer 18329
Austin, Texas 78741
(w/o enclosures)



