iw- Orct o 1al ATTORNEY GENERAL - STATE OF TEXAS
JouN CORNYN

September 5, 2000

Ms. Elizabeth Lutton
Assistant City Attorney

City of Arlington

Mail Stop 04-0200

P.O. Box 1065

Arlington, Texas 76004-1065

QR2000-3432
Dear Ms. Lutton:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 138604.

The City of Arlington (the “city”) received a request for information related to a terminated
former city employee. You claim that the requested information is excepted from disclosure
under section 552.103 of the Government Code. You have submitted a representative sample
of the responsive information as exhibit 2.' We have considered the exception you claim and
reviewed the submitted information.

Section 552.103(a), the “litigation exception,” excepts from disclosure information relating
to litigation to which the state or a political subdivision is or may be a party. To secure the
protection of section 552.103(a), a governmental body has the burden of providing relevant
facts and documents to show that (1) liigation is pending or reasonably anticipated, and {2)
the information at issue is related to that litigation. University of Tex. Law Sch. v. Texas
Legal Found., 958 S.W.2d 479, 481 (Tex. App.--Austin 1997, no pet.}; Heard v. Houston
Post Co., 684 §.W.2d 210 (Tex. App.--Houston [ 1st Dist.] 1984, writ refd n.r.e.). Further,
to be excepted under section 552.103, the information must relate to litigation that is pending
or reasonably anticipated on the date that the information was requested. Gov’t Code
§ 552.103(c).

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withhalding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office. .
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You contend that litigation related to the requested information is reasonably anticipated. You
support this assertion by reference to statements made in a newspaper article; a Charge of
Discrimination, filed by the requestor with the Texas Commission on Human Rights and
Equal Empioyment Opportunity Commission; and a criminal complaint filed by the requestor.
However, we note that the article was published June 22, 2000; the charge of discrimination
notice was filed June 20, 2000; and the criminal compliant is date-stamped as received on
June 30, 2000. The request for information was received by the city on June 16, 2000.
Therefore, based on the information used to support your claim, we conclude that the city did
not reasonably anticipate litigation regarding this matter on the date it received the request.
See Gov’t Code 552.103(c). We conclude that you have not demonstrated that the
responsive information is excepted from disclosure by section 552.103(2) of the Government
Code.

However, a portion of the submitted information that is related to investigations of sexual
harassment is excepted from disclosure by section 552.101 of the Government Code.
Section 552.101 excepts from required public disclosure information that is considered
confidential by law, either constitutional, statutory, or by judicial decision. Information may
be withheld under section 552.101 in conjunction with the common-law right to privacy if (1)
the information contains highly intimate or embarrassing facts about a person’s private affairs
such that release of the information would be highly objectionable to a reasonable person,
and (2) the information is of no legitimate concern to the public. /ndustrial Found. v. Texas
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).

The court addressed the applicability of the common law privacy doctrine to files of an
investigation of allegations of sexual harassment in Morales v. Ellen, 840 S.W .2d 519 (Tex.
App.--El Paso 1992, writ denied). The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to the
allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry. /d The Ellen court held that as
information pertinent to the sexual harassment charges and investigation had been released
to the public in summary form, the legitimate interests of the public had been satisfied. /d

Based on Ellen and prior decisions of this office, see e.g. Open Records Decision Nos. 393
(1983), 339 (1982), a governmental body must withhold the identities of alleged victims and
witnesses to alleged sexual harassment as well as any information which would tend to
identify a witness or victim. Note, however, that the common law right of privacy does not
protect facts about a public employee’s alleged misconduct on the job or complaints made
about his performance. Open Records Decision Nos. 438 {1986), 230 (1979), 219 (1978).
Therefore, the identity of the alleged offender may not be withheld from public disclosure.

Information identifying purported victims or witnesses in sexual harassment investigations
must be redacted and the balance of the responsive information released. We have marked
a sample of the type of information which must be withheld under section 552.101 of the
Government Code.
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This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attomey general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days. /d.
§ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and
the governmental body does not comply with it, then both the requestor and the attorney
general have the night to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records; 2)
notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do
one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county attorney.
Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental body.
Id. § 552.321(a);, Texas Department of Public Safety v. Gilbreath, 842 S.'W .2d 408, 411
(Tex. App.—Austin 1992, no writ).

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

| Sﬁ’/ﬁéar/ Z/)“)r—-

Michael Jay Burns
Assistant Attorney General
Open Records Division
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MIJB/er
Ref ID# 138604
Encl Submitted documents

cc: Mr. Bill Hindmarsh
Arlington Professional Firefighter
706 E. Abrams Street
Arlington, Texas 76010
(w/o enclosures)
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