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December 27, 2001

Ms. Kristi LaRoe

Assistant District Attorney
Tarrant County

401 West Belknap

Fort Worth, Texas 76196-0201

OR2001-6105

Dear Ms. LaRoe:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 156486.

The Tarrant County District Attorney (the “district attorney”) received a request for “copies
of all criminal records, complaints, investigations, warrants, mug shots, taped call to 911
relating to the charge and conviction of” a named individual who was charged and convicted
of intoxication manslaughter. You claim that the requested information is excepted from
disclosure under sections 552.103 and 552.111 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Section 552.111 excepts from disclosure “an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency.” In Open
Records Decision No. 647 (1996), this office held that a governmental body may withhold
information as attorney work product under section 552.111 of the Government Code if the
governmental body can show 1) that the information was created for civil trial or in
anticipation of civil litigation under the test articulated in National Tank v. Brotherton, 851
S.W.2d 193 (Tex. 1993), or after a civil lawsuit is filed, and (2) that the work product
consists of or tends to reveal an attorney’s “mental processes, conclusions, and legal
theories.” Open Records Decision No. 647 at 5 (1996). The work product doctrine is
applicable to litigation files in criminal as well as civil litigation. Curry v. Walker, 873
S.W.2d 379, 381 (Tex. 1994) (citing United States v. Nobles, 422 U.S. 225,236 (1975)). In
Curry, the Texas Supreme Court held that a request for a district attorney’s “entire file” was
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“too broad” and, citing National Union Fire Insurance Co. v. Valdez, 863 S.W.2d 458, 460
(Tex. 1993), held that “the decision as to what to include in [the file] necessarily reveals the
attorney’s thought processes concerning the prosecution or defense of the case.” Curry, 873
S.W.2d at 380.

In this case, the requestor seeks all criminal records pertaining to the charge and conviction
of a named individual. Therefore, as we conclude that the requestor’s request encompasses
the district attorney’s entire file pertaining to the case at issue, and as you have demonstrated
that the file was prepared in anticipation of litigation, we conclude that the requested file
may be withheld from disclosure in its entirety under section 552.111, with the following
exceptions.

We note that some of the submitted information comes within the ambit of section 552.022
of the Government Code, which makes certain information expressly public, and therefore
not subject to discretionary exceptions to disclosure. Section 552.022 now states in relevant
part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and are not excepted from required disclosure under this
chapter unless they are expressly confidential under other law.

Gov’t Code § 552.022. One such category of expressly public information under
section 552.022 is “a completed report, audit, evaluation, or investigation made of, for, or
by a governmental body, except as provided by [s]ection 552.108 . . . .” Gov’t Code
§ 552.022(a)(1). Another category of expressly public information is “information that is
also contained in a public court record{.]” Gov’t Code § 552.022(a)(17).

After reviewing the submitted information, we conclude that a portion of the submitted
information is made public by sections 552.022(a)(1) and 552.022(a)(17) of the Government
Code. Therefore, as prescribed by section 552.022, this information must be released to the
requestor unless it is confidential under other law. You argue that the information subject
to section 552.022 is excepted from disclosure under sections 552.103 and 552.111.
Sections 552.103 and 552.111 are discretionary exceptions and not “other law” for purposes
of section 552.022.! See Open Records Decision No. 473 (1987) (governmental body may
waive section 552.111). However, the attorney work product privilege of section 552.111

IDiscretionary exceptions are intended to protect only the interests of the governmental body, as
distinct from exceptions which are intended to protect information deemed confidential by law or the interests
of third parties. See, e.g., Open Records Decision Nos. 630 at 4 (1994) (governmental body may waive
attorney-client privilege, section 552.107(1)), 592 at 8 (1991) (governmental body may waive section 552.104,
information relating to competition or bidding), 522 at 4 (1989) (discretionary exceptions in general).
Discretionary exceptions therefore do not constitute “other law” that makes information confidential.
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is also found in Rule 192.5 of the Texas Rules of Civil Procedure. Recently, the Texas
Supreme Court held that “[t]he Texas Rules of Civil Procedure and Texas Rules of Evidence
are ‘other law’ within the meaning of section 552.022.” In re City of Georgetown, 53
S.W.3d 328 (Tex. 2001). Thus, we will determine whether the information subject to
section 552.022 is confidertial under Rule 192.5.

An attorney’s core work product is confidential under Rule 192.5. Core work product is
defined as the work product of an attorney or an attorney’s representative developed in
anticipation of litigation or for trial that contains the attorney’s or the attorney’s
representative’s mental impressions, opinions, conclusions, or legal theories. See Tex. R.
Civ. P. 192.5(a), (b)(1).

You argue, quoting Curry, that “the organization of the file, as well as the decision as to
what to include in it, necessarily reveals the attorney’s thought processes concerning the
prosecution or defense of the case.” You further argue that the documents, considered
individually, “reflect the prosecutor’s thought processes or were created or prepared in
anticipation of trial or appeal by the prosecuting attorney, his investigator, or agent.” The
Texas Supreme Court has stated that the organization of an attorney’s litigation files, as well
as the decision as to what to include in it, necessarily reveals the attorney’s thought processes
concerning the case. See National Union, 863 S.W.2d 458. Thus, after review of your
arguments and the section' 552.022 documents at issue, we agree that, in this case, the
attorney’s decision to include certain documents in the litigation file reveals the attorney’s
thought processes concerning the litigation. Therefore, we find that the information subject
to section 552.022 of the Government Code may be withheld as attorney work product under
Rule 192.5 of the Texas Rules of Civil Procedure.

We also note, however, that the submitted information contains documents that are
expressly made public by statues outside the Public Information Act (the “Act”). Included
among the documents you seek to withhold is an accident report form that appears to have
been completed pursuant to chapter 550 of the Transportation Code. See Transp. Code
§ 550.064 (officer’s accident report). Section 550.065(b) states that except as provided by
subsection (c), accident reports are privileged and confidential. The Seventy-seventh
Legislature amended section 550.065(c)(4) to provide for release of accident reports to a
person who provides two of the following three pieces of information: (1) date of the
accident; (2) name of any person involved in the accident; and (3) specific location of the
accident. See Act of May 22, 2001, 77th Leg., R.S., HB. 1544, § 5 (to be codified at
Transp. Code § 550.065(c)(4)). Under this provision, the Department of Public Safety or
another governmental entity is required to release a copy of an accident report to a person
who provides the agency with two or more pieces of information specified by the statute.
Id. In the situation at hand, the requestor has provided the district attorney with two of the
three pieces of information. Thus, you must release the accident report under
section 550.065(b).
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Also included in the information submitted to this office is an autopsy report. Section 11 of
article 49.25 of the Code of Criminal Procedure provides as follows:

The medical examiner shall keep full and complete records properly indexed,
giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall issue a death certificate. . . . The records are subject to required public
disclosure in accordance with Chapter 552, Government Code, except that a
photograph or x-ray of a body taken during an autopsy is excepted from
required public disclosure in accordance with Chapter 552, Government
Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Code Crim. Proc. art. 49.25, § 11. Pursuant to section 11, the autopsy report is a public
record and must be released to the requestor.

Finally, we note that certain medical records contained in the submitted information are
governed by the Medical Practice Act (the “MPA”™), subtitle B of title 3 of the Occupations
Code. Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

The submitted information contains medical records subject to the MPA. See Open Records
Decision Nos. 598 (1991), 546 (1990) (because hospital treatment is routinely conducted
under supervision of physicians, documents relating to diagnosis and treatment during
hospital stay would constitute protected MPA records). The medical records we have
marked (see blue tags) may only be released upon the patient’s signed, written consent,
provided that the consent specifies (1) the information to be covered by the release,
(2) reasons or purposes for the release, and (3) the person to whom the information is to be
released. Occ. Code §§ 159.004, .005. For the patient who is now deceased, the medical
records may be released only on the signed consent of the deceased’s personal representative.
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Occ. Code §§ 159.005(a)(5). Section 159.002(c) also requires that any subsequent release
of medical records be consistent with the purposes for which the governmental body obtained
the records. Open Records Decision No. 565 at 7 (1990).

To summarize, the submitted information may be withheld under section 552.111 as attorney
work product, with the exception of information that is subject to section 552.022, which
may be withheld under Rule 192.5 of the Texas Rules of Civil Procedure. The autopsy report
and accident report are made public by statutes outside the Act and must be released in this
case. The submitted medical records are subject to the MPA and may only be released in
accordance therewith.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney genefal’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

kol A2l

Michael A. Pearle
Assistant Attorney General
Open Records Division

MAP/seg
Ref: ID# 156486
Enc. Submitted documents

c: Mr. Robert N. Grisham, I
Law Office of Robert N. Grisham, II
3878 Oak Lawn Avenue, 5% Floor
Dallas, Texas 75219
(w/o enclosures)




