)‘/ OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
‘\ JoHN CORNYN

February 27, 2002

Mr. Robert L. Kane

The University of Texas System
Office of General Counsel

201 West Seventh Street
Austin, Texas 78701-2902

OR2002-0940
Dear Mr. Kane:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 159080.

The University of Texas at Austin {the “university”) received a request for “all
correspondence, memos, reports and e-mails related to sexual harassment complaints filed
since Jan. 1, 2000, to the present by University of Texas students regarding such actions by
UT faculty.” You claim that the requested information is excepted from disclosure under
sections 552.026, 552.101, 552.102, 552.103, 552.111, and 552.114 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information. We have also considered the comments submitted to this office by an interested
third party. See Government Code § 552.304.

Initially, we note that a portion of the submitted materials includes information made public
by section 552.022 of the Government Code. This section provides several categories of
information that are not excepted from required disclosure unless they “are expressly
confidential under other law.” In pertinent part this section reads

{a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:
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(1) acompleted report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108;

(13) a policy statement or interpretation that has been adopted or
issued by an agencyf.]

The submitted materials include a completed report, completed investigations and statements
of policy. All of the records relating to completed investigations and reports are subject to
required release under section 552.022(a)(1), while policy statements are subject to required
release under section 552.022(a)(13). Therefore, as prescribed by section 552.022, the
information we have marked must be released to the requestor uniess it is confidential under
other law. Section 552.103 is a discretionary exception under the Public Information Act and
is, therefore, not “other law” that makes the submitted information confidential. See Open
Records Decision No. 551 (1990) (statutory predecessor to section 552.103 serves only to
protect a governmental body’s position in litigation and does not itself make information
confidential). Therefore, you may not withhold the information that is subject to
section 552.022 under section 552.103 of the Government Code.

However, the completed investigations contain information that appears to fall within the
purview of sections 552.026 and 552.114 of the Government Code and the federal Family
Educational Rights and Privacy Act (“FERPA™), 20 U.S.C. § 1232g. FERPA provides that
no federal funds will be made available under any applicable program to an educational
agency or institution that releases personally identifiable information (other than directory
information) contained in a student’s education records to anyone but certain enumerated
federal, state, and local officials and institutions, unless otherwise authorized by the student’s
parent. See 20 U.S.C. § 1232g(b)(1). “Education records” means those records that contain
information directly related to a student and are maintained by an educational agency or
institution or by a person acting for such agency or institution. I/d. § 1232g(a)(4)(A). This
office generally applies the same analysis under section 552.114 and FERPA. Open Records
Decision No. 539 (1990).

Section 552.114 excepts from disciosure student records at an educational institution funded
completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in
conformity with the Family Educational Rights and Privacy Act of 1974,
Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.
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In Open Records Decision No. 634 (1995), this office concluded that (1) an educational
agency or institution may withhold from public disclosure information that is protected by
FERPA and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions, and
(2) an educational agency or institution that is state-funded may withhold from public
disclosure information that is excepted from required public disclosure by section 552.114
as a “‘student record,” insofar as the “student record” is protected by FERPA, without the
necessity of requesting an attorney general decision as to that exception. However, since you
submitted the records for our review, we will determine whether the submitted information
is protected by FERPA.

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). For purposes of FERPA, a
students’ handwritten letters constitute “education records” in that they contain information
about identifiable students. See Open Records Decision No. 224 (1979) (student’s
handwritten comments that would make identity of student easily traceable through
handwriting, style of expression, or particular incidents related in comments protected
under FERPA). Furthermore, information relating to student records, although not
individually identifying students by name, may be withheld due to the relatively small
number of students to which the information is applicable. See Open Records Decision
No. 294 (1981). Therefore, we agree that any information that identifies a student or that
makes a student’s identity easily traceable must be withheld pursuant to FERPA and
section 552.114 of the Government Code.

Additionally, FERPA provides that “directory information” may be released to the public if
the institution or agency complies with section 1232g(a)(5)(B) of title 20 of the United States
Code. “Directory information” includes the student’s name, address, telephone listing, date
and place of birth, major field of study, participation in officially recognized activities and
sports, weight and height of members of athletic teams, dates of attendance, degrees and
awards received, and the most recent previous educational agency or institution attended by
the student. 20 U.S.C. § 1232g(a)}(5)(A). Section 1232g(a)(5)(B) provides as follows:

[a]ny educational agency or institution making public directory information
shall give public notice of the categories of information which it has
designated as such information with respect to each student attending the
institution or agency and shall allow a reasonable period of time after such
notice has been given for a parent to inform the institution or agency that any
or all of the information designated should not be released without the
parent’s prior consent.

20US8.C. § 13.32g(a)(5)(B). This oi;ﬁce has previously held that a class roster is directory
information. See Open Records Decision No. 244 (1980). Here, the lists in items 5 and 7
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of Tab I are similar to a request for a class roster. Accordingly, if the university has
designated the information as directory information, then the university is required to
disclose the information after complying with federal notice requirements for release of
directory information. Id.; 34 C.F.R. § 99.37. If the university has not designated the
information as directory information, then the university must withhold the educational
record under FERPA.

Furthermore, in regard to the completed investigations, the common-law right of privacy is
incorporated into the Public Information Act by section 552.101. For information to be
protected by common-law privacy it must meet the criteria set out in Industrial Found. v.
Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
The Industrial Foundation court stated that information is excepted from disclosure if (1) the
information contains highly intimate or embarrassing facts the release of which would be
highly objectionable to a reasonable person, and (2) the information is not of legitimate
concemn to the public. 540 S.W.2d at 685.

In Morales v. Eilen, 840 S.W.2d 519 (Tex. App.--El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest was
sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen court
held that “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id.

The submitted information contains adequate summaries of the investigations into alleged
sexual harassment. Therefore, you must withhold the documents in the investigation files
except for the summaries, which must be disclosed pursuant to Ellen, 840 S.W.2d at 525.
However, the identities of the victims and witnesses to the alleged sexual harassment are
protected by the common-law privacy doctrine and must be withheld. Id. Contrarily, the
public interest in the statement and the identity of the alleged harasser outweighs any privacy
interest the alleged harasser may have in that information; therefore, the university may not
withhold this information under section 552.101. The public has no legitimate interest in the

lQumlicms regarding FERPA can be directed to the following agency:

Family Policy Compliance Office
U.S. Department of Education
400 Maryland Ave, S.W.
Washington, D.C. 20202-0498
(202) 260-3887
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details of the victims’ and witnesses’ personal statements, and they must not be disclosed.
Id

Additionally, Section 552.117 of the Government Code excepts from disclosure the home
addresses, telephone numbers, social security numbers, and family member information of
current or former officials or employees of a governmental body who request that this
information be kept confidential in accordance with section 552.024. Whether a particular
piece of information is protected by section 552.117 must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The university must
withhold this type of information pursuant to section 552.117 only to the extent that the
respective employee elected to keep this information confidential prior to the university’s
receipt of the current records request.

You contend that the information under Tab E-1 is excepted from disclosure under
section 552.111 of the Government Code. Section 552.111 excepts from disclosure “an
interagency or intra-agency memorandum or letter that would not be available by law to a
party in litigation with the agency.” In Open Records Decision No. 615 (1993), this office
reexamined the predecessor to the section 552.111 exception in light of the decision in Texas
Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no
writ), and held that section 552.111 excepts only those internal communications consisting
of advice, recommendations, opinions, and other material reflecting the policymaking
processes of the governmental body. An agency’s policymaking functions do not encompass
internal administrative or personnel matters; disclosure of information relating to such
matters will not inhibit free discussion among agency personnel as to policy issues. Open
Records Decision No. 615 at 5-6 (1993). Additionally, section 552.111 does not generally
except from disclosure purely factual information that is severable from the opinion portions
of internal memoranda. Id. at4-5. Yet, where a document is a genuine preliminary draft that
has been released or is intended for release in final form, factual information in that draft
which also appears in a released or releasable final version is excepted from disclosure by
section 552.111. Open Records Decision No. 559 (1990). However, severable factual
information appearing in the draft but not in the final version is not excepted by
section 552.111. Id.

You state that the information in Tab E-1 is an intra-agency memo making a
recommendation of a method to curtail sexual harassment and to change a policy. Based on
your repréSentations and our review of the submitted information, we agree that Tab E-1 may
be withheld in its entirety under section 552.111 of the Government Code.

Finally, you raise section 552.103 of the Government Code, which provides in relevant part
as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the



Mr. Robert L. Kane - Page 6

state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information
for access to or duplication of the information.

The university has the burden of providing relevant facts and documents to show that the
section 552.103(a) exception is applicable in a particular situation. The test for meeting
this burden is a showing that (1) litigation is pending or reasonably anticipated, and
(2) the information at issue is related to that litigation. University of Tex. Law Sch. v. Texas
Legal Found., 958 S.W.2d 479, 481 (Tex. App.—-Austin 1997, no pet.); Heard v. Houston
Post Co.,684 5.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). The university must meet both prongs of this test for
information to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
claim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated™). This
office has also concluded that litigation was reasonably anticipated when the potential
opposing party filed a complaint with the Equal Employment Opportunity Commission
(the “EEOC”). Open Records Decision No. 336 (1982). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Open Records Decision No. 452
at 4 (1986).

You state that a complaint has been filed with the United States Department of Education
Office for Civil Rights. You have submitted a copy of a letter from the United States
Department of Education Office for Civil Rights informing the university of this complaint
that alleges violations of 34 C.F.R. § 106.31, Title IX of the Education Amendments of 1972,
and 20 U.5.C. § 1681 and its implementing regulations at 34 C.F.R. Part 106.8 (a)(b) (2000).
Furthermore, Tab I includes the university’s response to the United States Department of
Education Office for Civil Rights request for information in the applicable case. Based on
these representations and our review of the submitted information, we conclude that you have
shown that litigation was reasonably anticipated at the time the university received the
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present request. We also find that the university has demonstrated that the remainder of the
submitted information is related to the anticipated litigation for purposes of
section 552.103(a).

However, generally, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the anticipated litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. The
information in Tab I is the university’s response to the request for information from the
United States Department of Education Office for Civil Rights and contains the information
in Tab D. You have not demonstrated that the university reasonably anticipates litigation
involving any other entity or individual. Thus, we understand that the United States
Department of Education Office for Civil Rights is the only opposing party in the anticipated
litigation. Consequently, as the university has provided the United States Department of
Education Office for Civil Rights the information in Tab D, the information is not excepted
from disclosure under section 552.103(a) of the Government Code.

In summary, with the exceptions noted below, the completed investigations and reports are
subject to required release under section 552.022(a)(1), while the policy statements are
subject to required release under section 552.022(a)(13). However, we find that any
information in these documents that identifies a student or would make a student’s identity
easily traceable must be withheld pursuant to FERPA and section 552.114 of the
Government Code. Also, the submitted information contains adequate summaries of the
investigations into alleged sexual harassment. Therefore, you must withhold the documents
in the investigation files except for the summaries and the alleged perpetrators’ statements,
both of which must be disclosed pursuant to Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—
El Paso 1992, writ denied). However, the identities and statements of the victims and
witnesses to the alleged sexual harassment are protected by the common-law privacy doctrine
and must be withheld. Finally, we agree that Tab E-1 may be withheld in its entirety under
section 552.111 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days. Id.
§ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
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governmental body does not comply with it, then both the requestor and the attormey
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on
the statute, the attorney general expects that, within 10 calendar days of this ruling,
the govemmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W .2d 408,
411 (Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
W. Montgomery Meitler
Assistant Attorney General

Open Records Division

WMM/seg
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Ref: IDWE 159080
Enc: Submitted documents

c: Ms. Sharon Jayson
Higher Education Reporter
Austin American-Statesman
P.O. Box 670
Austin, Texas 78767
(w/o enclosures)

Mr. John Beckworth

Watt, Beckworth & Carrigan, L.LL.P.
1010 Lamar, Suite 1600

Houston, Texas 77002

(w/o enclosures)



