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JOHN CORNYN

April 10, 2002

Mr. Sam Haddad

Assistant General Counsel
Comptroller of Public Accounts
P.O. Box 13528

Austin, Texas 78711-3528

OR2002-1775
Dear Mr. Haddad:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 161063.

The Comptroller of Public Accounts (the “comptroller”) received a request for complet:a
responses from all candidates responding to RFP 120d and RFP 105a. You state that some
responsive information will be released to the requestor. You claim that a portion of the
requested information may be excepted from disclosure under sections 552.101, 552.110,
and 552.137 of the Government Code. You make no arguments and take no position as to
whether the submitted information is excepted from disclosure under sections 552.101
and 552.110. You state that you have received notice that some of the submitted information
may be confidential. Information is not made confidential under the Public Information Act
simply because the party submitting the information anticipates or requests that it be kept
confidential. See Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 677
(Tex. 1976), cert. denied 430 U.S. 931 (1977); see also Open Records Decision Nos. 479
(1987) (information 1s not confidential under Public Information Act simply because party
submitting it anticipates or requests that it be kept confidential), 203 (1978) (mere
expectation of confidentiality by individual supplying information does not properly invoke
section 552.110). You state, and provide documentation showing, that you notified the third
parties whose proprietary interests may be implicated of the request for information.! See
Gov’t Code § 552.305 (permitting interested third party to submit to attorney general reasons
why requested information should not be released); see also Open Records Decision No. 542
(1990) (determining that statutory predecessor to Gov’t Code § 552.305 permits

'The third parties that were sent notice under section 552.305 are the following: Banker’s Trust
company of the Southwest; Citibank, N.A.; JPMorgan Investor Services; Mellon Trust (on behalf of Boston
Safe Deposit and Trust); the Northern Trust Company; Wells Fargo & Company; Bank of New York; Firstar;
State Street Bank and Trust Company; Chase Manhattan Bank; and State Street Corporation.
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governmental body to rely on interested third party to raise and explain applicability of
exception in Public Information Act in certain circumstances). We have considered the
exceptions you claim and reviewed the submitted information.

As of the date of this letter, no interested third party has submitted to this office its reasons
why the requested information should not be released. Consequently, no interested third
party has provided this office with any basis to conclude that its responsive information is
excepted from disclosure. See Gov’t Code § 552.110(b) (to prevent disclosure of
commercial or financial information, party must show by specific factual or evidentiary
material, not conclusory or generalized allegations, that it actually faces competition and that
substantial competitive injury would likely result from disclosure); Open Records Decision
Nos. 552 at 5 (1990) (party must establish prima facie case that information is trade secret),
542 at 3 (1990). Accordingly, we find that you must release all of the submitted proposals
to the requestor.

However, we note that the submitted information contains e-mail addresses. Section 552.137
of the Government Code provides that “[a]n e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under [the Public Information Act].” Therefore,
unless the relevant individuals have affirmatively consented to the release of their e-majl
addresses, the comptroller must withhold the e-mail addresses in the submitted information
that we have marked under section 552.137.

Based upon our review of the submitted information, we find that the submitted records
contain account numbers that appear to be both real and fictitious. Section 552.136 of the
Government Code provides in relevant part:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a govermmental body is confidential.

Gov’t Code § 552.136. We have marked sample account number information that the
comptroller must withhold under section 552.136 of the Government Code, provided that the
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account numbers are real. Fictitious account numbers may not be withheld under
sectian 552.136.

We further note that some of the information you must release may be protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies of records that are copyrighted. Attorney General Opinion JM-672
(1987). A govemmental body must allow inspection of copyrighted materials unless an
exception applies to the information. /d. If a member of the public wishes to make copies
of copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
law and the risk of 2 copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, we have marked the information that is excepted from disclosure under
sections 552.136 and 552.137. The comptroller must comply with the copyright law and is
not required to furnish copies of information that is copyrighted. The comptrolier must
‘release the remainder of the submitted information.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. Ifthe governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested informatton, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

éi,( T .

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/seg
Ref: ID# 161063
Enc. Submitted documents

c: Ms. ShawnTina Harrod
Research Assistant
Strategic Consulting and Research Group
Find/SVP Advisory Services
825 Avenue of the Americas
New York, New York 10011-2002
(w/o enclosures)

Mr. Russell Poggensee Mr. William Douglass Womack
Citibank, N. A. Banker’s Trust Company of the Southwest
111 Wall Street 500 North Akard Street, Suite 3900

New York, New York 10005 Dallas, Texas 75201

(w/o enclosures) (w/o enclosures)
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Mr. Guy L. Moritz

. Vice President

JPMorgan Investor Services

4 New York Plaza, 2™ Floor
New York, New York 10004-2413
(w/o enclosures)

Mr. John Vanderpool

Vice President

Mellon Trust

One Boston Place

Boston, Massachusetts 02108
(w/o enclosures)

Mr. Mark DeVries

The Northern Trust Company
50 South LaSalle Street
Chicago, Illinois 60675

(w/o enclosures)

Mr. Robert L. Donaho

Vice President

Institutional Trust & Custody
Wells Fargo & Company
12941 TH-45 North, Suite 400
Houston, Texas 77060

{w/o enclosures)

Ms. Victoria A. MacDonald

The Bank of New York

700 South Flower Street, 2* Floor
Los Angeles, California 90017
(w/o enclosures)

Mr. Jim Wahl

Firstar

Mailcode SL-TW-16IT

P.O. Box 387

St. Louis, Missoun 63166-0387
(w/o enclosures)

Mr. William R. Wasp

GIS Texas Region

The Chase Manhattan Bank
700 Lavaca, 5® Floor
Austin, Texas 78701

(w/o enclosures)

Mr. Christopher Bias

State Street Bank and Trust Company

1001 Marina Village Parkway
Alameda, California 94501
{w/o enclosures)

Ms. Diane M. Johnson

State Street Corporation

2 Avenue de Lafayette
Boston, Massachusetts 02446
(w/o enclosures)



