)l w~ OFFICE OF THE ATTORNEY &FNF_RM, - STATE OF TEXAS

JOHN CORNYN

June 20, 2002

Mr. George D. Cato

Deputy General Counsel
Texas Department of Health
1100 West 49 Street
Austin, Texas :/8756-3199

OR2002-3329

Dear Mr. Cato:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 164636.

The Texas Department of Health (the “department”) received a request for the “licensing and
certification file[s] as well as any complaints, sanctions, grievances, reprimands, etc.”
pertaining to two named individuals. You state that some responsive information has been
released to the requestor. You claim that a portion of the requested information is excepted
from disclosure under sections 552.101 and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information. We have also
considered comments submitted by the requestor. See Gov’t Code § 552.304 (providing that

interested party may submit comments stating why information should or should not be
released).

You acknowledge that the department failed to comply with section 552.301(b). of the
Government Code in asking for this decision. Section 552.301 prescribes procedures that a
governmental body must follow in asking this office to decide whether requested information
is excepted from public disclosure. Section 552.301(b) provides that “[t]he governmental
body must ask for the attorney general’s decision and state the exceptions that apply . . . not
later than the 10th business day after the date of receiving the written request [for
information).” Gov’t Code § 552.301(b). It appears from the documents submitted to this
office that the department received the request for information on March 8, 2002. You did
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not request a decision from this office until April 17, 2002. Consequently, you failed to

request a decision within the ten business day period mandated by section 552.301(a) of the
Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with section 552.301 results in the legal presumption that the requested information
is public and must be released unless the governmental body demonstrates a compelling
reason to withhold the information from disclosure. See Gov’t Code § 552.302; Hancock v.
State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.--Austin 1990, no writ) (governmental
body must make compelling demonstration to overcome presumption of openness pursuant
to statutory predecessor to Gov’t Code § 552.302); Open Records Decision No. 319 (1982).
You argue that the submitted information is excepted under sections 552.101 and 552.130
of the Government Code. As sections 552.101 and 552.130 provide a compelling reason to
overcome the presumption of openness, we will address your arguments under
those exceptions. See Open Records Decision No. 150 (1977) (presumption of openness

overcome by a showing that the information is made confidential by another source of law or
affects third party interests).

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses information
protected by other statutes. Section 773.0612(a) of the Health and Safety Code provides that
the department “is entitled to access to records and other documents maintained by a person
that are directly related to patient care or to emergency medical services personnel to the
extent necessary to enforce this chapter and the rules adopted under this chapter.”
Section 773.0612(b) of the Health and Safety Code provides that “[a] report, record, or
working paper used or developed in an investi gation under this section is confidential and may
be used only for purposes consistent with the rules adopted by the board.” You state that a
portion of the submitted documents were used or developed in an investigation under section
773.0612 of the Health and Safety Code. Based on your representation, we conclude that the
records that you have marked are confidential under section 773.0612(b) and must be
withheld from disclosure under section 552.101.

You also assert that the social security numbers contained in the submitted information are

confidential under section 552.101. Section 56.001 of the Occupations Code provides as
follows:

The social security number of am applicant for or holder of a license,
certificate of registration, or other legal authorization issued by a licensing
agency to practice in a specific occupation or profession that is provided
to the licensing agency is confidential and not subject to disclosure under
Chapter 552, Government Code.
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Occ. Code § 56.001." You explain that the social security numbers at issue here belong to
applicants for or holders of a license issued by the department. Accordingly, we find that the
social security numbers fall under section 56.001 of the Occupations Code, as encompassed
by section 552.101, and therefore must be withheld.

Furthermore, driver’s license numbers contained within the submitted information are
excepted from disclosure pursuant to section 552.130 of the Government Code. Section
552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state[.]

We agree that the department must withhold the Texas driver’s license numbers that youhave
marked under section 552.130. )

The submitted information also contains an e-mail address obtained from the public. The
Seventy-seventh Legislature recently added section 552.137 to chapter 552 of the

Government Code. This new exception makes certain e-mail addresses confidential 2 Section
552.137 provides:

(a) An e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under this chapter.

(b) Confidential information described by this section that relates to a member

of the public may be disclosed if the member of the public affirmatively
consents to its release.

Gov’t Code § 552.137. You do not inform us that a member of the public has affirmatively
consented to the release of any e-mail address contained in the submitted materials. The

'The language of section 56.001 of the Ogcupations Code corresponds in substance to the language
of the former note to section 51.251 of the Occupations Code. House Bill No. 2812, which enacted
section 56.001, also repealed the note to section 51.251. See Act of May 22, 2001, 77" Leg., R.S., §
14.001(b), 2001 Tex. Sess. Law Serv. 3970, 4098 (Vernon’s) (repealing section 1, chapter 314, Acts of the
76" Legislature, Regular Session, 1999).

*House Bill 2589 also makes certain e-mail addresses confidential. See Act of May 22, 2001, 77th
Leg.,R.S., H.B. 2589, § 5 (codified at Gov’t Code § 552.136). The language of section 552.136, as added
by House Bill 2589, is identical to that of section 552.137.
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department must, therefore, withhold the e-mail address of a member of the public under
section 552.137.

Finally, you contend that a portion of the submitted documents must be withheld from the
requestor pursuant to the Family Educational Rights and Privacy Act of 1974 (“FERPA™),
Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g. FERPA provides that no federal funds
will be made available under any applicable program to an educational agency or institution
that releases personally identifiable information (other than directory information) contained
in a student’s education records to anyone but certain numerated federal, state, and local
officials and institutions, unless otherwise authorized by the student’s parent. See20U.S.C.
§ 1232g(b)(1). When a student has attained the age of eighteen years or is attending an
institution of postsecondary education, the student holds the ri ghts accorded by Congress to
inspect these records. 20 U.S.C. § 1232g(d).

“Education records” means those records that contain information directly related to a student
and are maintained by an educational agency or institution or by a person acting for such
agency or institution. 20 U.S.C. § 1232g(a)(4)(A). Although we agree that the records you
have designated as coming under the protection of section 552.026 would constitute
“education records” in the hands of the educational institution that supplied them to the
department, we note that the department is not “an educational agency or institution” for
purposes of FERPA. See 20 US.C. § 1232g(a)(3) (defining “educational agency or
institution” as public or private agency receiving federal funds “under any applicable
program™). The submitted licensure application form requires the applicant to attach a
college transcript to the application. We assume that the transcripts here at issue were
submitted to the department by the students themselves and not by the educational institution.
Thus, we conclude that you may not withhold any information under FERPA.

To summarize, the marked records are confidential under section 773.0612(b) and must be
withheld from disclosure under section 552.101. The department must withhold social
security numbers under section 56.001 of the Occupations Code as encompassed by section
552.101 and Texas driver’s license numbers under section 552.130. The e-mail address that
we have marked must be withheld under section 552.137. The remainder of the requested
information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon. as a ‘previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suitin Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
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benefit of such an appeal, the governmental body must file suit within 10 calendar days. Id. §
552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a). '

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor, may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental body.
Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information tri ggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from arequestor. Gov’tCode § 552.325.
Although there is no statutory deadline for contacting us, the attorney general prefers to
receive any comments within 10 calendar days of the date of this ruling.

Sincerely, R T~ : . - -
- I 4
R AR o
\\-M
Cindy Nettles

Assistant Attorney General
Open Records Division
CN/jh
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Ref: ID# 164636
Enc. Submitted documents

c: Mr. Kevin R. Knight
P.O. Box 925
714 South Madison
Madisonville, Texas 77864-0925
(w/o enclosures)




