OFFICE OF THE ATTORNEY GENFERAL - STATE OF TEXAS
JoH~N CorNyYN

August 8, 2002

Ms. Ashley D. Fourt

Assistant District Attorney
County of Tarrant

401 West Belknap

Fort Worth, Texas 76196-0201

OR2002-4366

\

Dear Ms. Fourt;

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 166866.

The Tarrant County Constable’s Office (the “constable”) received a request for “all publicly
available information” regarding an incident involving the requestor’s client. You claim that
the requested information is excepted from disclosure under section 552.103 of the

Government Code. We have considered the exception you claim and reviewed the submitted
information.

We note that a portion of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022 provides that

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108].]

Gov’tCode § 552.022(a)(1). In this instance, the submitted information contains a completed
Internal Affairs investigation. Thus, this information must be released under section
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552.022(a)(1) unless it is expressly confidential under other law or excepted from disclosure
under section 552.108. You do not raise section 552.108.

You contend that section 552.103 of the Government Code makes the submitted information
confidential. However, section 552.103 is a discretionary exception to disclosure that
protects the governmental body’s interests and is therefore not other law that makes
information expressly confidential for purposes of section 552.022(a). See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision No. 522 at 4
(1989) (discretionary exceptions in general). Thus, the information subject to the purview
of section 552.022(a) may not be withheld from public disclosure under section 552.103.

Although you have not raised section 552.101 of the Government Code as an applicable
exception, we must consider whether any of the requested information subject to the purview
of section 552.022(a) is excepted from required public disclosure pursuant to section
552.101. The Office of the Attorney General will raise section 552.101 on behalf of a
governmental body when necessary to protect third-party interests. Open Records Decision
Nos. 481 (1987), 480 (1987), 470 (1987). Section 552.101 excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Section 552.101 also encompasses the doctrine of common-law privacy.
Common-law privacy protects information if (1) the information contains hi ghly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Industrial Found.
v. Texas Indus. Accident Bd., 540 S.W .2d 068, 685 (Tex. 1976), cert. denied, 430 U.S. 931
(1977). In Industrial Foundation, the Texas Supreme Court considered intimate and
embarrassing information such as that relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. This office has also determined
that common-law privacy protects the following information: the kinds of prescription drugs
a person is taking, Open Records Decision No. 455 (1987); the results of mandatory urine
testing, id.; illnesses, operations, and physical handicaps of applicants, id.; the fact that a
person attempted suicide, Open Records Decision No. 422 (1984); the names of parents of
victims of sudden infant death syndrome, Attorney General Opinion JM-81; and information
regarding drug overdoses, acute alcohol intoxication, obstetrical/gynecological illnesses,
convulsions/seizures, or emotional/mental distress. Open Records Decision No. 343 (1982).
Where an individual’s criminal history information has been compiled by a governmental
entity, the information takes on a character that implicates the individual’s ri ght to privacy.
See United States Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U S.
749 (1989). We have marked the information that the constable must withhold under
common-law privacy as encompassed by section 552.101 of the Government Code.

The requested records also contain information that is excepted from disclosure under section
552.117(2). Section 552.1 17(2) excepts from disclosure the home addresses and telephone
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numbers, social security numbers, and family member information of a peace officer as
defined by Article 2.12, Code of Criminal Procedure. The constable must withhold that
portion of the records that reveals the officer’s home telephone number.

We will next consider your section 552.103 claim for the remainder of the submitted
information. Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to liti gation of acivil or criminal nature to which the state
or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involvin g a governmental body or an
officer oremployee of a governmental body is excepted from disclosure under
Subsection (a) only if the liti gation is pending or reasonably anticipated on the
date that the requestor applies to the officer for public information for access'
to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The constable has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date that the governmental body receives the request, and
(2) the information at issue is related to that litigation. Universiry of Tex. Law Sch. v. Texas
Legal Found., 958 S.W.2d 479, 481 (Tex. App.--Austin 1997, no pet.); Heard v. Houston
Post Co.,684S.W.2d 210,212 (Tex. App.--Houston [1st Dist.] 1984, writref’dn.r.e.); Open
Records Decision No. 551 at 4 (1990). The constable must meet both prongs of this test for
information to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Open Records Decision No. 452 at
4 (1986). Concrete evidence to support a claim that litigation is reasonably anticipated may
include, for example, the governmental body’s receipt of a letter containing a specific threat
to sue the governmental body from an attorney for a potential opposing party.' Open
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Records Decision No. 555 (1990); see Open Records Decision No. 518 at § (1989) (litigation
must be “realistically contemplated™). On the other hand, this office has determined that if
an individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is not reasonably anticipated. See
Open Records Decision No. 331 (1982). Further, the fact that a potential opposing party has
hired an attorney who makes a request for information does not establish that litigation is
reasonably anticipated. Open Records Decision No. 361 (1983).

In this instance, you provided this office with a copy of a letter that the constable received
containing a statement that the subject of the request “intends to pursue a claim for personal
injuries and violations of his civil rights for abuse of authority under color of state law at the
hands of [the city’s] officers.” Based on yourrepresentations and our review of the submitted
letter, we conclude that you have shown that liti gation was reasonably anticipated on the date
the constable received the present request for information. Further, the information at issue
relates to the anticipated litigation. Thus, the constable may withhold the remainder of the
submitted information under section 552.103. We have marked this information accordingly.

We observe that several of the documents here at issue have already been seen by the
opposing party. Generally, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982),320(1982). Further, the applicability
of section 552.103(a) ends once the liti gation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary, we have marked the information that the constable must withhold under
common-law privacy as encompassed by section 552.101 of the Government Code. The
officer’s home telephone number must be withheld under section 552.117(2). We have

marked the information that the constable may withhold from disclosure under section
552.103.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In orderto get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days. Id. §

Open Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see
Open Records Decision No. 288 (1981).
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552.353(b)(3), (c). I the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor may also file a complaint with the district or county attorney.  Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental body.

Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information tri ggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code § 552.325.
Although there is no statutory deadline for contacting us, the attorney general prefers to
receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
//'/‘. n i (——T‘r
O AT
(2N At 5
Cindy Nettles

Assistant Attorney General
Open Records Division
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CN/jh
Ref: ID# 166866
Enc. Submitted documents

c: Mr. George Boll
Juneau & Boll
15301 Spectrum Drive, Suite 300
Addison, Texas 75001-4696
(w/o enclosures)






