)4 e OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
\ JOHN CORNYN

August 15, 2002

Mr. Jeffrey S. Young

Associate General Counsel

Texas Tech University Health Sciences Center
3601 4" Street, Stop 6246

Lubbock, Texas 79430-6246

OR2002-4501

Dear Mr. Young:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 167127.

The Texas Tech University Health Sciences Center (the “center”) received two requests for
nine categories of information related to a complaint filed against the requestor and two
grievances filed by the requestor. You state that some responsive information may have
already been provided to the requestor, but remonstrate that a portion of the request will
require the center to create new documentary information. The Public Information Act (the
“Act”) does not require a governmental body to answer general questions, perform legal
research, or create new information in response to a request for information. However, the
Act does require the governmental body to make a good faith effort to relate a request to
information that the governmental body holds or to which it has access. See Open Records
Decision Nos. 563 at 8 (1990), 561 at 8-9 (1990), 555 at 1-2 (1990), 534 at 2-3 (1989). You
claim that a portion of the requested information is excepted from disclosure under sections
552.101,552.107,552.111, and 552.117 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

You contend that a portion of the submitted information is excepted from disclosure under
section 552.107. Section 552.107(1) excepts information that an attorney cannot disclose
because of a duty to his client. In Open Records Decision No. 574 (1990), this office
concluded that section 552.107 excepts from public disclosure only “privileged information,”
that is, information that reflects either confidential communications from the client to the
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attorney or the attorney’s legal advice or opinions; it does not apply to all client information
held by a governmental body’s attorney. Open Records Decision No. 574 at 5 (1990). Based
on our review of the submitted information, we conclude that a portion of these documents
reveal legal advice or opinion or confidential communications and are therefore excepted from
disclosure under section 552.107(1) of the Government Code. We have marked the
information that the center may withhold under section 552.107.

You further claim that some of the submitted information is excepted from disclosure because
itis attorney work product. A governmental body may withhold attorney work product from
disclosure if it demonstrates that the material was 1) created for trial orin anticipation of civil
litigation, and 2) consists of or tends to reveal an attorney’s mental processes, conclusions
and legal theories. Open Records Decision No. 647 (1996). The first prong of the work
product test, which requires a governmental body to show that the information at issue was
created in anticipation of litigation, has two parts. A governmental body must demonstrate
that 1) a reasonable person would have concluded from the totality of the circumstances
surrounding the investigation that there was a substantial chance that litigation would ensue,
and 2) the party resisting discovery believed in good faith that there was a substantial chance
that litigation would ensue and conducted the investigation for the purpose of preparing for
such litigation. Open Records Decision No. 647 at 4 (1996). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that liti gation is more than merely
an abstract possibility or unwarranted fear.” National Tank v. Brotherton, 851 S.W.2d 193,
204 (Tex. 1993). Here, you have not shown a substantial chance of liti gation. You only refer
to “potential litigation” without providing any further explanation or evidence that litigation
may occur. Consequently, you may not withhold any of the submitted information under
section 552.111 as attorney work product.

Section 552.111 also excepts from disclosure “an interagency or intraagency memorandum
or letter that would not be available by law to a party in litigation with the agency.” In Open
Records Decision No. 615 (1993), this office reexamined the predecessor to the
section 552.111 exception in light of the decision in Texas Department of Public Safety v.

Gilbreath, 842 S.W.2d 408 (Tex. App.--Austin 1992, no writ), and held that section 552.111

excepts only those internal communications consisting of advice, recommendations, opinions,
and other material reflecting the policymaking processes of the governmental body. City of
Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep. Sch.

Dist. v. Texas Attorney Gen., 37 SW.3d 152 (Tex. App.--Austin 2001, no pet.). An
agency’s policymaking functions do not encompass internal administrative or personnel
matters; disclosure of information relating to such matters will not inhibit free discussion ,
among agency personnel as to policy issues. ORD 615 at 5-6. Additionally, section 552.111
does not generally except from disclosure purely factual information that is severable from
the opinion portions of internal memoranda. Arlington Indep. Sch. Dist., 37 S.W.3d at 160;
ORD 615 at 4-5. The information at issue here pertains to a personnel matter, not to the
center’s policymaking function. Thus, the submitted documents may not be withheld from
disclosure under section 552.111 as an interagency or intraagency memorandum or letter.
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You assert that a portion of the requested information is confidential under the Medical
Practice Act (the “MPA”). Access to medical records is governed by the MPA, chapter 159
of the Occupagi_ggs_ Code. Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient by
a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication or
record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

The medical records must be released upon the patient’s signed, written consent, provided
that the consent specifies (1) the information to be covered by the release, (2) reasons or
purposes for the release, and (3) the person to whom the information is to be released. Occ.
Code §§ 159.004, .005. Section 159.002(c) also requires that any subsequent release of
medical records be consistent with the purposes for which the governmental body obtained
the records. Open Records Decision No. 565 at 7 (1990). Medical records may be released
only as provided under the MPA. Open Records Decision No. 598 (1991). Based upon our
careful review of the information here at issue, we conclude that none of the submitted
documents constitute medical records subject to the MPA.

You claim that Exhibits G-28, G-32, G-33, G-64 to G-65, and G-67 to G-118, submitted in
response to the June 10" request addressed to Dean Horman, are confidential pursuant to the
Faculty Grievance Policy. Section 552.101 of the Government Code excepts “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
In order for section 552.101 to apply, a statute or rule must contain language expressly
making certain information confidential. See Open Records Decision Nos. 658 at 4 (1998),
478 at 2 (1987), 465 at 4-5 ( 1987). Confidentiality cannot be implied from the structure of
a statute or rule. See Open Records Decision No. 465 at 4-5 (1987). We note that the
Housestaff Policies and Procedures and Faculty Grievance Policy are not law and therefore
do not expressly make information confidential. Accordingly, the center may not withhold
any portion of the submitted information from disclosure pursuant to section 552.101 of the

Government Code in conjunction with the Housestaff Policies and Procedures or the Faculty
Grievance Policy.

Additionally, you argue that Exhibits G=77 to G-1 18 of the June 10" request are confidential
because they are so labeled. However, information that is subject to disclosure under the
Public Information Act may not be withheld simply because the party submitting it anticipates
or requests confidentiality. See Industrial Found. v. Texas Indus. Accident Bd., 540S.wW.2d
668, 676-78 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). Further, it is well-settled that
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agovernmental body’s promise to keep information confidential is not a basis for withholding
that information from the public, unless the governmental body has specific authority to keep
the information confidential. See Open Records Decision Nos. 514 at 1 (1988),476 at 1-2
(1987, 444 at 6 (1986 ). Thus, none of the submitted information is excepted from public
disclosure simply because it is labeled confidential.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person, and (2)
the information is not of legitimate concern to the public. Industrial Found. v. Texas Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). The
type of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683; see also, Open
Records Decision Nos. 470 (concluding that fact that person broke out in hives as result of
severe emotional distress is excepted by common-law privacy), 455 (1987) (concluding that
kinds of prescription drugs a person is taking are protected by common-law privacy), 422
(1984) (concluding that details of self-inflicted injuries are presumed protected by
common-law privacy), 343 (1982) (concluding that information regarding drug overdoses,
acute alcohol intoxication, obstetrical/gynecological illnesses, convulsions/seizures, or
emotional/mental distress is protected by common-law privacy). Generally, the work
behavior of a public employee and the conditions for his or her continued employment are
matters of legitimate public interest not protected by the common-law right of privacy. Open
Records Decision Nos. 438 (1986). Similarly, information about a public employee’s
qualifications, disciplinary action and background is not protected by common-law privacy.
See Open Records Decision Nos. 444 at 5-6 (1986) (public has interest in public employee’s
qualifications and performance and the circumstances of his resignation or termination), 405
at2-3 (1983) (public has interest in manner in which public employee performs his job), 329
at 2 (1982) (information relating to complaints against public employees and discipline
resulting therefrom is not protected under former section 552.101 or 552.102), 208 at 2
(1978) (information relating to complaint against public employee and disposition of
complaint not protected under either the constitutional or common-law ri ghtof privacy). We
have marked the type of information that is protected by the common-law right of privacy,
and must therefore be withheld under section 552.101 of the Government Code.

Section 552.117 may also be applicable to some of the submitted information. Section
552.117 excepts from disclosure the home addresses and telephone numbers, social security
numbers, and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under section
552.024. Whether a particular piece of information is protected by section 552.117 must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). Therefore, the center may only withhold information under section 552.117 on behalf
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of current or former officials or employees who made a request for confidentiality under
section 552.024 prior to the date on which the request for this information was made. For
those employees who timelyelected to keep their personal information confidential, the center
must withhold the employees’ home addresses and telephone numbers, social security
numbers, and any information that reveals whether these employees have family members.

Section 552.023(a) of the Government Code grants a special right of access to a person or
aperson’s authorized representative to records that contain information relating to the person
that are protected from public disclosure by laws intended to protect that person’s privacy
interests. See Open Records Decision No. 481 (1987) (determining that common law privacy
does not provide basis for withholding information from its subject). Because the requestor
has a special right of access to the information that pertains to him, such information may not
be withheld under section 552.101 or 552.117.!

Finally, we observe that the submitted information also contains e-mail addresses obtained
from the public. Section 552.137 of the Government Code> provides in relevant part:

(a) An e-mail address of a member of the public that is provided for
the purpose of communicating electronically with a governmental
body is confidential and not subject to disclosure under this chapter.

(b) Confidential information described by this section that relates to
a member of the public may be disclosed if the member of the public
affirmatively consents to its release.

Gov’t Code § 552.137(a), (b). You do not inform us that a member of the public has
affirmatively consented to the release of any e-mail address contained in the submitted

materials. The center must therefore withhold the marked e-mail addresses under section
552.137.

In summary, we have marked the documents that reveal legal advice or opinion and are
therefore excepted from disclosure under section 552. 107(1) of the Government Code. We
have also marked the type of information that is protected by the common-law right of
privacy, and must therefore be withheld under section 552.101 of the Government Code. The
center must withhold information under section 552.117 on behalf of current or former

'we emphasize, however, that if the center receives another request for information that relates to
the requestor, and the person that requests the information does not have a special right of access to it under
section 552.023 of the Government Code, the center should resubmit the information to this office and request
another ruling.

The language of section 552.136, as added by House Bill 2589, is identical to that of
section 552.137. See Act of May 22, 2001, 77th Leg, R.S., H.B. 2589, § 5 (codified at Gov't Code $§
552.136).




Mr. Jeffrey S. Young - Page 6

officials or employees who made a request for confidentiality under section 552.024 prior to
the date on which the request for this information was made, except for the requestor, who
has a special right of access to this information. The center must withhold the marked e-mail
addresses under section 552.137. The remainder of the submitted information must be
released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days. Id. §
552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental body.
Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information tri ggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code § 552.325.
Although there is no statutory deadline for contacting us, the attorney general prefers to
receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
] ,
(A
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/jh
Ref: ID# 167127
Enc. Submitted documents

c: Thomas A. Davis, M.D.
Associate Professor
Department of Anesthesiology
Stop 8182
Texas Tech University Health Sciences Center
Lubbock, Texas 79430
(w/o enclosures)






