."W' QFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
JoHN CORNYN

October 9, 2002

Ms. Deborah F. Harrison

Assistant District Attorney

Collin County District Attorney’s Office
210 South McDonald, Suite 324
McKinney, Texas 75069

OR2002-5731
Dear Ms. Harrison:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 170465.

The Collin County District Attorney’s Office (the “district attorney”) received a request for
a former employee’s personnel file. You claim that the requested information is excepted
from disclosure under sections 552.024, 552.101, 552.102, 552.111, 552.117, 552.122,
and 552.130 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note that the requestor explains that she is not requesting the former employee’s
social security number or information regarding the former employee’s health or family
members. Thus, any such information within the submitted documents is not responsive to
the present request and need not be released to the requestor.

We also note that some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) of the Government Code provides in pertinent part
as follows:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public
information and not excepted from required disclosure under this chapter
unless they are expressly confidential under other law:

'Please note that section 552.024 of the Government Code is not an exception to the disclosure of
information under the Public Information Act. Rather, an employee must comply with the requirement of
section 552.024 in order for his or her personal information to be excepted under section 552.117 of the
Government Code.
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(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108[.]

The submitted information includes completed evaluations and appraisal reports. The
district attorney may withhold this information only to the extent it is made confidential
under other law or is otherwise protected by section 552.108 of the Government Code.
Sections 552.111 and 552.122 of the Government Code are discretionary exceptions under
the Public Information Act (the “Act”) and do not constitute “other law” for purposes of
section 552.022. See Open Records Decision Nos. 473 (1987) (governmental body may
waive section 552.111); see also Open Records Decision No. 665 at 2 n.5 (2000)
(discretionary exceptions generally). Thus, the information we have marked as being subject
to section 552.022 may not be withheld under sections 552.111 and 552.122 of the
Government Code.

Next, we address the applicability of your remaining claimed exceptions to all of the
responsive information. Section 552.101 of the Government Code excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Section 552.101 incorporates the doctrine of common-law privacy. You
also raise section 552.102, which protects “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” The protection
of section 552.102 is the same as the protection provided by the common-law right to privacy
under section 552.101. Hubert v. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546 (Tex.
App.--Austin 1983, writ ref’d n.r.e.). Consequently, we will consider these two exceptions
together.

For information to be protected from public disclosure under common-law privacy, the
information must meet the criteria set out in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
Information may be withheld from the public when (1) it is highly intimate and embarrassing
such that its release would be highly objectionable to a person of ordinary sensibilities,
and (2) there is no legitimate public interest in its disclosure. Id. at 685; Open Records
Decision No. 611 at 1 (1992). The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has determined that some personal financial information is highly
intimate or embarrassing and thus meets the first part of the Industrial Foundation test.
Open Records Decision Nos. 600 (1992) (Employee’s Withholding Allowance Certificate;
designation of beneficiary of employee’s retirement benefits; direct deposit authorization;
and forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 545 (1990) (deferred compensation information, mortgage payments,
assets, bills, and credit history), 523 (1989) (credit reports, financial statements, and other
personal financial information), 373 (1983) (assets and income source information).
However, where a transaction is funded in part by the state, it involves the employee in a
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transaction with the state and is not protected by privacy. Upon review of the submitted
information, we are unable to conclude that any of the submitted information is excepted
under section 552.101 in conjunction with common-law privacy. See Open Records
Decision Nos. 470 (1987) (public employee’s job performance does not generally constitute
his private affairs), 455 (1987) (public employee’s job performances or abilities generally not
protected by privacy), 444 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees).

Section 552.117 of the Government Code excepts from disclosure the home address and
telephone number, social security number, and family member information of a current or
former official or employee of a governmental body who requests that this information be
kept confidential under section 552.024 of the Government Code. Whether a particular piece
of information is protected by section 552.117 must be determined at the time the request for
itis made. See Open Records Decision No. 530 at 5 (1989). Therefore, the district attorney
may only withhold information under section 552.117 on behalf of a current or former
official or employee who made a request for confidentiality under section 552.024 prior
to the date on which the present request for this information was received. Thus, if the
former employee whose information is at issue timely elected to keep his personal
information confidential, the district attorney must withhold the employee’s home address
and telephone number, social security number, and any information that reveals whether the
employee has family members. The district attorney may not withhold this information
under section 552.117 if the former employee did not make a timely election to keep the
information confidential. Thus, we have marked the information that the district attorney
must withhold under section 552.117 if the former employee whose information is at issue
made a timely election pursuant to section 552.024.

Section 552.130 of the Government Code excepts from public disclosure information relating
to a driver’s license or motor vehicle title or registration issued by an agency of this state.
We have marked the information in the submitted documents that the district attorney must
withhold pursuant to section 552.130.

We will now address the applicability of sections 552.111 and 552.122 to the information
that is not subject to section 552.022. Section 552.111 excepts from disclosure
“an interagency or intraagency memorandum or letter that would not be available by law to
a party in litigation with the agency.” In Open Records Decision No. 615 (1993), this office
reexamined the predecessor to the section 552.111 exception in light of the decision in Texas
Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.--Austin 1992,
no writ), and held that section 552.111 excepts only those internal communications
consisting of advice, recommendations, opinions, and other material reflecting the
policymaking processes of the governmental body. An agency’s policymaking functions do
not encompass internal administrative or personnel matters; disclosure of information
relating to such matters will not inhibit free discussion among agency personnel as to policy
issues. Open Records Decision No. 615 at 5-6 (1993). The submitted information consists
of a former employee’s personnel documents. We are unable to conclude that any of this
information is excepted under section 552.111.
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Section 552.122(b) excepts from disclosure test items developed by a licensing agency or
governmental body. In Open Records Decision No. 626 (1994), this office determined that
the term “test item” in section 552.122 includes any standard means by which an individual’s
or group’s knowledge or ability in a particular area is evaluated, but does not encompass
evaluations of an employee’s overall job performance or suitability. Whether information
falls within the section 552.122 exception must be determined on a case-by-case basis. Open
Records Decision No. 626 at 6 (1994). Traditionally, this office has applied section 552.122
" where release of “test items” might compromise the effectiveness of future examinations.
Id. at 4-5; see also Open Records Decision No. 118 (1976). You do not indicate which
documents you seek to withhold under section 552.122. See Gov’t Code § 552.302(e)(4).
Further, we are unable to determine that any of the submitted information constitutes a “test
item” for purposes of section 552.122(b).

To summarize, (1) the district attorney need not release the former employee’s social security
number or any information regarding the former employee’s health or family members that
is contained within the submitted documents as such information is not responsive to the
present request; (2) we have marked the submitted information that must be withheld under
section 552.117(1) if the former employee made a timely election to keep such information
confidential pursuant to section 552.024; and (3) we have marked the information that must
be withheld under section 552.130 of the Government Code. The remaining submitted
information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
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should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W .2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Ao .S bl

Karen A. Eckerle
Assistant Attorney General
Open Records Division

KAE/sdk
Ref: ID# 170465
Enc: Submitted documents

c: Ms. Holly Becka
Staff Writer
The Dallas Morning News
P.O. Box 655237
Dallas, Texas 75265
(w/o enclosures)





