OFFICE of the ATTORNEY GENERAL

GREG ABBOTT

March 27, 2003

Mr. Gordon Bowman
Assistant County Attorney
Travis County

P.O. Box 1748

Austin, Texas 78767

OR2003-2087
Dear Mr. Bowman:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 177882.

The Travis County Sheriff’s Office (the “sheriff’s office”) received a request for information
regarding a specific murder investigation. You claim that the requested information is
excepted from disclosure under sections 552.101, 552.108, and 552.130 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted sample of
information.'

As a threshold issue, you claim that the information at issue is excepted from disclosure as
attorney work product pursuant to section 552.108. Section 552.108 provides in pertinent
part:

(a) [i]lnformation held by a law enforcement agency or prosecutor that deals

with the detection, investigation, or prosecution of crime is excepted from the
requirements of 552.021 if:

(4) it is information that:

! We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for
criminal litigation; or

(B) reflects the mental impressions or legal reasoning
of an attorney representing the state.

(b) [a]n internal record or notation of a law enforcement agency or
prosecutor that is maintained for internal use in matters relating to law
enforcement or prosecution is excepted from the requirements of 552.021 if:

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for
criminal litigation; or

(B) reflects the mental impressions or legal reasoning
of an attorney representing the state.

(c) This section does not except from the requirements of Section 552.021
information that is basic information about an arrested person, an arrest, or
a crime.

Gov’t Code § 552.108(a)(4), (b)(3), (c). A governmental body that raises section 552.108
must reasonably explain, if the requested information does not supply the explanation on its
face, how and why section 552.108 applies to that information. See Gov’t Code
§ 552.301(e)(1)(A); see also Ex parte Pruitt , 551 S.W.2d 706 (Tex. 1977); Open Records
Decision No. 434 at 2-3 (1986).

In Curry v. Walker, 873 S.W.2d 379 (Tex. 1994), the Texas Supreme Court held that a
request for a district attorney’s “entire litigation file” was “too broad” and, quoting National
Union Fire Insurance Company v. Valdez, 863 S.W.2d 458, 460 (Tex. 1993, orig.
proceeding), held that “the decision as to what to include in [the file] necessarily reveals the
attorney’s thought processes concerning the prosecution or defense of the case.” Curry, 873
S.W.2d at 380. In this instance, the request was made to the sheriff’s office rather than the
district attorney’s office and no reference is made to the prosecutor’s file. Therefore, we
must conclude that the requestor does not seek the district attorney’s litigation file but only
information maintained by the sheriff’s office. You may not withhold the information under
section 552.108 in conjunction with Curry.
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However, you also argue under section 552.108 that the identity and statements of witnesses
to the crime are excepted from public disclosure. When section 552.108 is claimed, the
agency claiming it must reasonably explain, if the information does not supply the
explanation on its face, how releasing the information would interfere with law enforcement.
Open Records Decision No. 434 at 3 (1986). Whether disclosure of particular records will
interfere with crime prevention must be decided on a case-by-case basis. Attorney General
Opinion MW-381 (1981). Where it can be established from an examination of the facts of
a particular case that disclosure of witness identities and statements might subject the
witnesses to possible intimidation or harassment, that information may be excepted from
disclosure under section 552.108. Open Records Decision Nos. 611 (1992), 297 (1981), 252
(1980); see also Open Records Decision Nos. 169 (1977) and 123 (1976) (information
protected by common law right of privacy if disclosure presents tangible physical danger).
Here, we note that the crime in question occurred in 1985. Some of the witnesses have since
moved out-of-state and many of them are identified in the submitted information only by
their first names or aliases. Moreover, we conclude that you have not presented any
arguments establishing that release of the witness identities and statements in this case would
subject the witnesses to more than a generalized and speculative fear of harassment or
retribution. Therefore, you may not withhold this information under section 552.108 of the
Government Code. ‘

Section 552.101 excepts “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Section 552.101 also encompasses the
doctrine of common-law privacy. Common-law privacy protects information if (1) the
information contains highly intimate or embarrassing facts the publication of which would
be highly objectionable to a reasonable person, and (2) the information is not of legitimate
concern to the public. Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d
at 683.

This office has found that the following types of information are excepted from required
public disclosure under common-law privacy: some kinds of medical information or
information indicating disabilities or specific illnesses, see Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps), personal financial information not relating to
the financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990), information concerning the intimate relations between
individuals and their family members, see Open Records Decision No. 470 (1987), and
identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982).



Mr. Gordon Bowman - Page 4

We note that your markings on the documents indicate that you believe the identities of the
witnesses should be withheld under section 552.101 in conjunction with common-law
privacy as well. Such information may be withheld under section 552.101 in conjunction
with common-law privacy only upon a showing of certain “special circumstances.” See
Open Records Decision No. 169 (1977). This office considers such “special circumstances”
to refer to a very narrow set of situations in which release of the information at issue would
likely cause someone to face “an imminent threat of physical danger.” Id. at 6. “Special
circumstances” do not include “a generalized and speculative fear of harassment or
retribution.” Id. We have considered your position. However, we find that you have not
presented arguments establishing the presence of special circumstances to justify the
withholding of the witnesses’ identities under section 552.101 and common-law privacy.

You have marked additional information, including crime-scene photographs, in the
submitted documents that you argue should be withheld under section 552.101 in
conjunction with common-law privacy. With regard to the crime-scene photographs, we note
that because “the right of privacy is purely personal,” that right “terminates upon the death
of the person whose privacy is invaded.” Moore v. Charles B. Pierce Film Enters., Inc., 589
S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo
Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979) (“‘action for invasion of
privacy can be maintained only by a living individual whose privacy is invaded”) (quoting
Restatement of Torts 2d); see Attorney General Opinions JM-229 (1984) (“the right of
privacy lapses upon death”), H-917 (1976) (“We are . . . of the opinion that the Texas courts
would follow the almost uniform rule of other jurisdictions that the right of privacy lapses
upon death.”); Open Records Decision No. 272 (1981) (“the right of privacy is personal and
lapses upon death™). Upon reviewing the remainder of the information you have marked as
private, we conclude that the information you have marked is not the type of information that
is highly intimate or embarrassing for purposes of common-law privacy. Therefore, you may
not withhold the information you have marked or the crime-scene photographs under
section 552.101 in conjunction with common-law privacy.

You argue that portions of the records involve juvenile offenders and that these records are
excepted from disclosure by section 552.101 in conjunction with section 58.007 of the
Family Code and the former section 51.14 of the Family Code, in effect at the time of this
investigation. Juvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997 are confidential under section 58.007. Prior to its repeal by the Seventy-
fourth Legislature, section 51.14(d) of the Family Code provided for the confidentiality of
juvenile law enforcement records. Law enforcement records pertaining to conduct occurring
before January 1, 1996, are governed by the former section 51.14(d), which was continued
in effect for that purpose. Act of May 27, 1995, 74th Leg., R.S., ch. 262, 100, 1995 Tex. Gen.
Laws 2517, 2591. However, upon review of the submitted information, we conclude that
none of the submitted documents relate to juvenile conduct. Therefore, the information may
not be withheld under section 552.101 in conjunction with former section 51.14 of the
Family Code.
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We note that the submitted information contains criminal history records. Criminal history
record information (“CHRI”) generated by the National Crime Information Center (“NCIC”)
or by the Texas Crime Information Center (“TCIC”) is confidential. Title 28, part 20 of the
Code of Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that the DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in
accordance with federal regulations. See Open Records Decision No. 565 (1990).
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. We have marked information that is CHRI generated by
NCIC, TCIC and DPS. This information is excepted from required public disclosure by
section 552.101 of the Government Code and must be withheld.

You argue that the autopsy photographs contained in the submitted information are governed

by section 11 of article 49.25 of the Code of Criminal Procedure. Section 11 provides:
The medical examiner shall keep full and complete records properly indexed,
giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall issue a death certificate. . . . The records are subject to required public
disclosure in accordance with Chapter 552, Government Code, except that a
photograph or x-ray of a body taken during an autopsy is excepted from

Y required public disclosure in accordance with Chapter 552, Government

Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who
died while in the custody of law enforcement.

Code Crim. Proc. art. 49.25, § 11. In this instance, you do not indicate that the autopsy
photographs have been subpoenaed, nor did the individual die while in the custody of law
enforcement. Therefore, you must withhold the autopsy photographs.
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Finally, we note that you have marked information that you argue is excepted from disclosure
by section 552.130 of the Government Code. Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state; [or]

(2) amotor vehicle title or registration issued by an agency of
this state][.] :

Youb must withhold the Texas driver’s license information we have marked under
section 552.130. To the extent the license plate number you have marked was issued by an
agency of the State of Texas, it must be withheld under section 552.130.

In summary, you must withhold the marked criminal history information under either federal
law or chapter 411 of the Texas Government Code. You must withhold the autopsy
photographs under article 49.25, section 11 of the Code of Criminal Procedure. You must
withhold the driver’s license information we have marked under section 552.130. The
license plate number you have marked is confidential under section 552.130 if it was issued
by an agency of the State of Texas. The remaining information must be released to the
requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on
the statute, the attorney general expects that, within 10 calendar days of this ruling,
the governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
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will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Jennifer E. Berry
Assistant Attorney General
Open Records Division

JEB/sdk
Ref: ID# 177882
Enc: Submitted documents

c: Ms. Sharon Holder Bowman
Gordon Bowman
Travis County
P.O. Box 1748
Austin, Texas 78767
(w/o enclosures)





