GREG ABBOTT

August 13, 2003

Mr. Gilbert L. Vasquez

The Vasquez Law Firm, P.C.
814 Del Oro Lane

Pharr, Texas 78577

OR2003-5638
Dear Mr. Vasquez:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 185911.

The Pharr-San Juan-Alamo Independent School District (the “district”), which you represent,
received a request for information relating to a named employee of the district. You claim
that the requested information is excepted from disclosure under sections 552.102, 552.103,
552.111, and 552.135 of the Government Code. We have considered the exceptions you
claim and have reviewed the information you submitted.

As section 552.103 of the Government Code is the most inclusive exception you claim,
we address this exception first. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.
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Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the information at issue is related to that
litigation. See University of Tex. Law Sch. v. Texas Legal Found., 958 S.W.2d 479 (Tex.
App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex.
App.—Houston [1* Dist.] 1984, writ ref’d n.r.e.); see also Open Records Decision No. 551
at 4 (1990). Both elements of the test must be met in order for information to be excepted
from disclosure under section 552.103. Id.

The question of whether litigation is reasonably anticipated must be determined on a case-by-
case basis. See Open Records Decision No. 452 at 4 (1986). To establish that litigation is
reasonably anticipated, a governmental body must provide this office with “concrete
evidence showing that the claim that litigation may ensue is more than mere conjecture.” Id.
Among other examples, this office has concluded that litigation was reasonably anticipated
where the opposing party took the following objective steps toward litigation: (1) filed a
complaint with the Equal Employment Opportunity Commission (“EEOC”), see Open
Records Decision No. 336 (1982); (2) hired an attorney who made a demand for disputed
payments and threatened to sue if the payments were not made promptly, see Open Records
Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired an
attorney, see Open Records Decision No. 288 (1981).

You assert that the submitted information relates to anticipated civil litigation to which the
district and its employees and board members may be a party in the near future. We note,
however, that you have not provided this office with any concrete evidence that the district
reasonably anticipated litigation on the date of its receipt of this request for information. See
Gov’t Code § 552.103(c); Open Records Decision Nos. 518 at 5 (1989) (governmental body
must furnish evidence that litigation involving specific matter is realistically contemplated
and more than mere conjecture), 452 at 4 (1986) (Gov’t Code § 552.103 requires concrete
evidence showing that claim that litigation may ensue is more than mere conjecture), 331
at 1-2 (1982) (mere chance of litigation not sufficient to trigger Gov’t Code § 552.103).
Therefore, as you have failed to demonstrate that litigation was reasonably anticipated on the
date of the district’s receipt of this request for information, the district may not withhold any
of the submitted information under section 552.103.

Next, we address your claim under section 552.111 of the Government Code. Section
552.111 excepts from public disclosure “an interagency or intraagency memorandum or letter
that would not be available by law to a party in litigation with the agency.” This exception
encompasses the deliberative process privilege. The purpose of section 552.111is to protect
advice, opinion, and recommendation in the decisional process and to encourage open and
frank discussion in the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d
391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2
(1990). In Open Records Decision No. 615 (1993), this office re-examined the statutory
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predecessor to section 552.111 in light of the decision in Texas Department of Public Safety
v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts only those internal communications that consist of advice,
recommendations, opinions, and other material reflecting the policymaking processes of the
governmental body. See Open Records Decision No. 615 at 5. A governmental body’s
policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. Id.; see also City of Garlandv. The Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

You assert that the submitted information “[c]ontains [an] interagency or intraagency
memorandum or letter that would be privileged if [the district] were in litigation[.]” We
note, however, that the submitted information relates exclusively to a specific internal
personnel matter. Therefore, you have not shown that any of the submitted information is
protected by the deliberative process privilege under section 552.111.

Section 552.111 also encompasses the attorney work product privilege. In Open Records
Decision No. 647 (1996), this office held that a governmental body may withhold an
attorney’s work product under section 552.111 if the governmental body demonstrates
(1) that the information was created for trial or in anticipation of litigation under the test
articulated in National Tank Company v. Brotherton, 851 S.W.2d 193 (Tex. 1993), or after
litigation is filed, and (2) that the information consists of or tends to reveal an attorney’s
“mental processes, conclusions, and legal theories.” See Open Records Decision No. 647
at 5. The first element of the work product test has two parts. The governmental body must
demonstrate (1) that a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial chance that litigation
would ensue, and (2) that the party resisting discovery believed in good faith that there was
a substantial chance that litigation would ensue and conducted the investigation for the
purpose of preparing for such litigation. See Open Records Decision No. 647 at 4. A
“substantial chance” of litigation does not mean a statistical probability, but rather “that
litigation is more than merely an abstract possibility or unwarranted fear.” See National
Tank Co., 851 S.W.2d at 204. The second element of the work product test requires a
showing that the information at issue tends to reveal the attorney’s mental processes,
conclusions, and legal theories. See Open Records Decision No. 647 at4. The governmental
body must demonstrate that the information consists of or tends to reveal the thought
processes of an attorney in the civil litigation process. Id. The attorney work product
privilege generally does not extend to facts obtained by the attorney. Id.

In this instance, you have not shown, nor does it otherwise appear to this office, that any of
the submitted information was created for trial or in anticipation of litigation. Likewise, you
have not demonstrated, and the submitted information does not otherwise itself reflect, that
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any of the information consists of or tends to reveal an attorney’s mental processes,
conclusions, or legal theories. Therefore, you have not established that any of the submitted
information is protected by the attorney work product privilege under section 552.111.

You also raise section 552.102 of the Government Code. Section 552.102(a) excepts from
public disclosure “information in a personnel file, the disclosure of which would constitute
a clearly unwarranted invasion of personal privacy[.]” This exception is applicable to
information that relates to public officials and employees. See Open Records Decision
No. 327 at 2 (1982) (anything relating to employee's employment and its terms constitutes
information relevant to person’s employment relationship and is part of employee’s
personnel file). The test of a public official’s or employee’s right to privacy under
section 552.102(a) is the same as the test of common-law privacy under section 552. 101 of
the Government Code. See Hubertv. Harte-Hanks Tex. Newspapers, Inc., 652 S.-W.2d 546,
549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.). Therefore, we will address your privacy
claim under section 552.101.

Common-law privacy under section 552.101 protects information that is (1) highly intimate
or embarrassing, such that its release would be highly objectionable to a person of ordinary
" sensibilities, and (2) of no legitimate public interest. See Industrial Found. v. Texas Ind.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). In
Moralesv. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court applied
the common-law right to privacy addressed in Industrial Foundation to an investigation of
alleged sexual harassment. The investigation files at issue in Ellen contained third-party
witness statements, an affidavit in which the individual accused of the misconduct responded
to the allegations, and the conclusions of the board of inquiry that conducted the
investigation. See 840 S.W.2d at 525. The court upheld the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating that the
disclosure of such documents sufficiently served the public’s interest in the matter. Id. The
court further held, however, that “the public does not possess a legitimate interest in the
identities of the individual witnesses, nor the details of their personal statements beyond what
is contained in the documents that have been ordered released.” Id.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released under Ellen, but the identities of the victims and
witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See also Open Records Decision Nos. 393 (1983), 339
(1982). If no adequate summary of the investigation exists, then all of the information
relating to the investigation ordinarily must be released, with the exception of information
that would tend to identify the victims and witnesses. In either case, the identity of the
individual accused of sexual harassment is not protected from public disclosure. Common-
law privacy does not protect information about a public employee’s alleged misconduct on
the job or complaints made about a public employee’s job performance. See Open Records
Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219 (1978).
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You inform us that the submitted information relates to an investigation of alleged sexual
harassment. Accordingly, we conclude that Ellen is applicable to the information at issue.
Furthermore, we find that the submitted information does not include an adequate summary
of the investigation. Therefore, the district must release the submitted information, after
redacting those portions of the information that identify the victim of the alleged sexual
harassment. The district must withhold that information, which we have marked, under
section 552.101 in conjunction with common-law privacy.

Lastly, we address your claim under section 552.135 of the Government Code. This
exception provides as follows:

(a) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s
or persons’ possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

(c) Subsection (b) does not apply:

(1) if the informer is a student or former student, and the student or
former student, or the legal guardian, or spouse of the student or
former student consents to disclosure of the student’s or former
student’s name; or

(2) if the informer is an employee or former employee who consents
to disclosure of the employee’s or former employee’s name; or

(3) if the informer planned, initiated, or participated in the possible
violation.

(d) Information excepted under Subsection (b) may be made available to a
' law enforcement agency or prosecutor for official purposes of the agency or

prosecutor upon proper request made in compliance with applicable law and

procedure. :

(e) This section does not infringe on or impair the confidentiality of
information considered to be confidential by law, whether it be constitutional,
statutory, or by judicial decision, including information excepted from the
requirements of Section 552.021.

Gov’t Code § 552.135. Because the legislature specifically limited the protection of
section 552.135 to the identity of a person who reports a possible violation of “law,” a school
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district that seeks to withhold information under section 552.135 must clearly identify to this
office the specific civil, criminal, or regulatory law that is alleged to have been violated. See
also Gov’t Code § 552.301(e)(1)(A). You assert that the submitted documents contain
“informer” information. You have not demonstrated, however, and it is not otherwise clear
to this office that any of the remaining information at issue relates to the identity of a person
who reported a violation of a civil, criminal, or regulatory law. Thus, you have not shown
that any of the remaining information is excepted from disclosure under section 552.135.

In summary, the district must withhold the marked information that is excepted from
disclosure under section 552.101 in conjunction with common-law privacy. The rest of the
submitted information is not excepted from disclosure and must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

incerely,

Do —

James W. Morris, III
Assistant Attorney General
Open Records Division

JTWM/sdk
Ref: ID# 185911
Enc: Submitted documents

c Mr. David Robledo
The Mid-Valley Town Crier
401 South Iowa
Weslaco, Texas 78596
(w/o enclosures)



