GREG ABBOTT

April 26, 2004

Ms. Julie Joe

Assistant County Attorney
Travis County

P.O. Box 1748

Austin, Texas 78767

OR2004-3392
Dear Ms. Joe:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 200173.

The Travis County Sheriff’s Office (the “sheriff”) received a request for information relating
to the death of a named inmate of the county jail. You inform us that the sheriff will release
some of the requested information. You claim that other responsive information is excepted
from disclosure under sections 552.101, 552.108, and 552.130 ofthe Government Code. We
have considered the exceptions you claim and have reviewed the information you submitted.'

Section 552.101 excepts from required public disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This section encompasses information that is protected by other statutes. You
contend that the Health Insurance Portability and Accountability Act of 1996 (“HIPAA™),
42 U.S.C. §§ 1320d-1320d-8, governs most of the submitted information. At the direction
of Congress, the Secretary of Health and Human Services (“HHS”) promulgated regulations
setting privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy of Individually Identifiable Health Information. See Health Insurance Portability
and Accountability Act 0of1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts.
160, 164 (“Privacy Rule”); see also Attorney General Opinion JC-0508 at 2 (2002). These

'This letter ruling assumes that the submitted representative sample information is truly representative
of the responsive information as a whole. This ruling neither reaches nor authorizes the sheriff to withhold any
information that is substantially different from the submitted information. See Gov’t Code § 552.301(e)(1)(D);
Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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standards govern the releasability of protected health information by a covered entity. See
45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose
protected health information, excepted as provided by parts 160 and 164 of the Code of
Federal Regulations. See 45 C.F.R. § 164.502(a).

This office recently addressed the interplay of the Privacy Rule and the Public Information
Act (the “Act”), chapter 552 of the Government Code. See Open Records Decision No. 681
(2004). In that decision, we noted that section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1).
We further noted that the Act “is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public.” See Open Records Decision No. 681 at 8
(2004); see also Gov’t Code §§ 552.002, .003, .021. We therefore held that disclosures
under the Act come within section 164.512(a) of title 45 of the Code of Federal Regulations.
Consequently, the Privacy Rule does not make information confidential for the purpose of
section 552.101 of the Government Code. See Open Records Decision No. 681 at 9 (2004);
see also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality
requires express language making information confidential). Because the Privacy Rule does
not make information that is subject to disclosure under the Act confidential, the sheriff may
withhold requested protected health information from the public only if an exception in
subchapter C of the Act applies.

You also raise section 552.101 in conjunction with the Medical Practice Act (the “MPA”™),
subtitle B of title 3 of the Occupations Code. The MPA governs the disclosure of medical
records. Section 159.002 of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). This office has determined that in governing access to a specific
subset of information, the MPA prevails over the more general provisions of the Act. See
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Open Records Decision No. 598 (1991). We note, however, that section 159.001 of the
MPA defines “patient” as a person who consults with or is seen by a physician to receive
medical care. See Occ. Code § 159.001(3). Under this definition, a deceased person cannot
be a “patient” under section 159.002 of the MPA. Thus, section 159.002 is applicable only
to the medical records of a person who was alive at the time of the creation of the records.
Furthermore, following the death of a patient, medical records may be released only on the
signed written consent of the decedent’s personal representative. See id. § 159.005(a)(5).
That consent must specify (1) the information to be covered by the release, (2) reasons or
purposes for the release, and (3) the person to whom the information is to be released. See
id. §§ 159.004, .005. Any subsequent release of medical records must be consistent with the
purposes for which the governmental body obtained the records. See id. § 159.002(c); Open
Records Decision No. 565 at 7 (1990). In this instance, the submitted information contains
records that were created both before and after the death of the person to whom the
information pertains. We have marked the submitted information that is confidential under
the MPA. The marked information may only be released in accordance with the MPA. See
Open Records Decision No. 598 (1991). Thus, unless the decedent’s personal representative
provides the sheriff with a consent that meets the requirements of section 159.005(a)(5),
the sheriff must withhold the marked information.

Article 49.18(b) of the Code of Criminal Procedure is applicable to custodial death reports.
In Open Records Decision No. 521 (1989), this office addressed the confidentiality of
custodial death reports and their attachments. We concluded that under article 49.18(b) of
the Code of Criminal Procedure, in conjunction with a directive issued by the Office of the
Attorney General, Part I of a custodial death report filed with this office is public
information, but Parts II through V of the report, including any attachments, are confidential.
See Open Records Decision No. 521 at 4-5; see also Crim. Proc. Code art. 49.18(b) (attorney
general shall make report, with exception of any portion of report that attorney general
determines is privileged, available to any interested person). The sheriff must release Part I
of the submitted custodial death report as information that is made public by statute. See
Open Records Decision No. 525 (1989) (exceptions found in statutory predecessor to Actnot
applicable to information made public by other statutes). The rest of the report, including
any attachments, is confidential and must be withheld under section 552.101.

Criminal history record information (“CHRI”) obtained from the National Crime Information
Center (the “NCIC”) or the Texas Crime Information Center (the “TCIC”) is confidential
under federal and state law. Federal law governs the dissemination of CHRI obtained from
the NCIC network. Federal regulations prohibit the release to the general public of CHRI
that is maintained in state and local CHRI systems. See 28 C.F.R. § 20.21(c)(1) (“Use of
criminal history record information disseminated to noncriminal justice agencies shall be
limited to the purpose for which it was given”) and (c)(2) (“No agency or individual shall
confirm the existence or nonexistence of criminal history record information to any person
or agency that would not be eligible to receive the information itself”); see also Open
Records Decision No. 565 at 10-12 (1990). The federal regulations allow each state to
follow its own individual law with respect to CHRI that it generates. See id. at 10-12.
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Sections 411.083(b)(1) and 411.089(a) of the Government Code authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. See Gov’t Code
§ 411.089(b).2 Thus, CHRI generated by the federal government or another state may be
disclosed only in accordance with the federal regulations. Likewise, CHRI held by the Texas
Department of Public Safety or another criminal justice agency must be withheld from the
public as provided by subchapter F of chapter 411 of the Government Code. Therefore, any
CHRI obtained from the NCIC or TCIC that is confidential under federal law or subchapter
F of chapter 411 of the Government Code must be withheld under section 552.101.

A social security number is confidential under section 552.101 in conjunction with 1990
amendments to the federal Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(D), if a
governmental body obtained or maintains the social security number under any provision of
law enacted on or after October 1, 1990. See Open Records Decision No. 622 at 2-4 (1994).
It is not apparent to this office that any social security number contained in the submitted
documents is confidential under section 405(c)(2)(C)(viii)(I) of the federal law. You have
cited no law, and we are aware of no law, enacted on or after October 1, 1990 that requires
or authorizes the sheriff to obtain or maintain a social security number. Thus, we have no
basis for concluding that any social security number contained in the submitted documents
was obtained or is maintained under such a law and is therefore confidential under the federal
law. We caution you, however, that the Act imposes criminal penalties for the release of
confidential information. See Gov’t Code §§ 552.007,.352. Therefore, before releasing the
social security numbers that we have marked, the sheriff should ensure that they were not
obtained and are not maintained under any provision of law enacted on or after October 1,
1990. We note that the submitted documents also contain the social security number of a
deceased individual. Because the federal law regarding the confidentiality of social security
numbers protects the privacy interests of living individuals, and not those of individuals who
are deceased, the right of privacy under the federal law is purely personal and lapses at death.
See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. Civ. App.—
Texarkana 1979, writ refd n.r.e.); see also Attorney General Opinions JM- 229 (1984);
H-917 (1976). Thus, the sheriff may not withhold the deceased individual’s social security
number under section 552.101 in conjunction with section 405(c)(2)(C)(viii)(I) of title 42 of
the United States Code.

Section 552.101 also encompasses the common-law right to privacy. Information must be
withheld from the public under section 552.101 in conjunction with common-law privacy
when the information is (1) highly intimate or embarrassing, such that its release would be
highly objectionable to a person of ordinary sensibilities, and (2) of no legitimate public
interest. See Industrial Found. v. Texas Ind. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976),
cert. denied, 430 U.S. 931 (1977). Common-law privacy encompasses the specific types of

*We note that the statutory definition of CHRI does not encompass driving record information
maintained by the DPS under subchapter C of chapter 521 of the Transportation Code. See Gov’t Code
§ 411.082(2) (defining “criminal history record information™).
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information that the Texas Supreme Court held to be intimate or embarrassing in /ndustrial
Foundation. See 540 S.W.2d at 683 (information relating to sexual assault, pregnancy,
mental or physical abuse in the workplace, illegitimate children, psychiatric treatment of
mental disorders, attempted suicide, and injuries to sexual organs). This office has since
concluded that other types of information also are private under section 552.101. See Open
Records Decision Nos. 659 at 4-5 (1999) (summarizing information attorney general has
determined to be private), 470 at 4 (1987) (illness from severe emotional job-related stress),
455 at 9 (1987) (prescription drugs, illnesses, operations, and physical handicaps), 343 at 1-2
(1982) (references in emergency medical records to drug overdose, acute alcohol
intoxication, obstetrical/gynecological illness, convulsions/seizures, or emotional/mental
distress). We note, however, that the common-law right to privacy is a personal right that
lapses at death, and therefore common-law privacy does not encompass information that
relates only to a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589
S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref’d n.r.e.); Open Records Decision
No. 272 at 1 (1981). We have marked information that the sheriff must withhold under
section 552.101 in conjunction with common-law privacy.

You also seek to withhold some of the submitted information under section 552.108(b)(1).
Section 552.108(b)(1) excepts from public disclosure an internal record of a law enforcement
agency that is maintained for internal use in matters relating to law enforcement or
prosecution if “release of the internal record or notation would interfere with law
enforcement or prosecution.” See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.—Austin 2002, no pet. h.) (Gov’t Code § 552.108(b)(1) protects information that, if
released, would permit private citizens to anticipate weaknesses in police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate state
laws). The statutory predecessor to section 552.108(b)(1) protected information that would
reveal law enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989)
(release of detailed use of force guidelines would interfere with law enforcement), 456
(1987) (release in advance of information regarding location of off-duty police officers
would interfere with law enforcement), 413 (1984) (release of sketch showing security
measures to be used at next execution would interfere with law enforcement), 409 (1984)
(information regarding certain burglaries protected if it exhibits pattern that reveals
investigative techniques), 341 (1982) (release of certain information from Department of
Public Safety would interfere with law enforcement because disclosure would hamper
departmental efforts to detect forgeries of drivers’ licenses), 252 (1980) (statutory
predecessor was designed to protect investigative techniques and procedures used in law
enforcement), 143 (1976) (disclosure of specific operations or specialized equipment directly
related to investigation or detection of crime may be excepted). The statutory predecessor
to section 552.108(b)(1) was not applicable, however, to generally known policies and
procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (1980) (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).
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A governmental body that relies on section 552.108(b)(1) must sufficiently explain how and
why the release of the information would interfere with law enforcement and crime
prevention. See Open Records Decision Nos. 562 at 10 (1990), 531 at 2 (1989); see also
Open Records Decision Nos. 434 at 2 (1986) (circumstances of each case must be examined
to determine whether release of particular information would interfere with law enforcement
or crime prevention), 409 at 2 (1984) (whether disclosure of particular records will interfere
with law enforcement or crime prevention must be decided on case-by-case basis). You state
that a small portion of the requested information relates to inmate security classifications.
You contend that the release of this information would allow inmates and other individuals
to anticipate weaknesses in the sheriff’s office, avoid detection of crime, jeopardize the
safety of officers, and undermine the efforts of the sheriff’s office to maintain law and order
within the jail. Based on your representations we conclude that the sheriff may withhold the
information in question under section 552.108(b)(1).

Section 552.130 excepts from public disclosure information that relates to “a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state[.]” Gov’t Code
§ 552.130(a)(1). We have marked Texas driver’s license information that the sheriff must
withhold under section 552.130. We note that section 552.130 protects privacy interests, and
thus this section is not applicable to the driver’s license number of an individual who is
deceased. See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex.
App.—Texarkana 1979, writ ref’d n.r.e.); Open Records Decision No. 272 at 1 (1981).

In summary: (1) the information that is confidential under the MPA may only be released
in accordance with the MPA; (2) the privileged portions of the custodial death report must
be withheld under section 552.101 in conjunction with article 49.18 of the Code of Criminal
Procedure; (3) any CHRI obtained from the NCIC or TCIC networks must be withheld under
section 552.101 in conjunction with federal law and subchapter F of chapter 411 of the
Government Code; (4) the sheriff may be required to withhold the social security numbers
of living individuals under section 552.101 in conjunction with section 405(c)(2)(C)(viii)(I)
of title 42 of the United States Code; (5) the sheriff must withhold the information that is
protected by common-law privacy under section 552.101; (6) the sheriff may withhold the
inmate classification information under section 552.108(b)(1); and (7) Texas driver’s license
numbers of living individuals must be withheld under section 552.130. The rest of the
submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a prev1ous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
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benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

ncerely,
LW (=
' ,

ames W. Morris, HI
Assistant Attorney General
Open Records Division

JWM/sdk
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Ref: ID# 200173
Enc: Submitted documents

c: Ms. Janet Stockard
607 West 9™ Street
Austin, Texas 78701
(w/o enclosures)






