GREG ABBOTT

May 7, 2004

Mr. Dan Junell

Assistant General Counsel

Teacher Retirement System of Texas
1000 Red River Street

Austin, Texas 78701-2698

OR2004-3753
Dear Mr. Junell:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 201195.

The Teacher Retirement System of Texas (the “system™) received three requests from
different requestors for information pertaining to a specified Request for Proposals (“RFP”).
You state that some of the information that is responsive to the first request for information
does not exist.! You also state that you have provided the third requestor with some of the
information that is responsive to that request for information. You claim, however, that the
remaining requested information is excepted from disclosure pursuant to section 552.104 of
the Government Code. You indicate that certain interested third parties may have a
proprietary interest in the remaining requested information. Thus, pursuant to
section 552.305(d) of the Government Code, the system notified these interested third parties
of the system’s receipt of the requests and of each company’s right to submit arguments to
us as to why any portion of the remaining requested information should not be released. See
Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (determining that

! We note that it is implicit in several provisions of the Public Information Act (the "Act") that the Act
applies only to information already in existence. See Gov’t Code §§ 552.002, .021, .227, .351. The Act does
not require a governmental body to prepare new information in response to a request. See Attorney General
Opinion H-90 (1973); see also Open Records Decision Nos. 572 at 1 (1990), 555 at 1-2 (1990), 452 at 2-3
(1986), 416 at 5 (1984), 342 at 3 (1982), 87 (1975); Economic Opportunities Dev. Corp. of San Antonio v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d). A governmental body must
only make a good faith effort to relate a request to information which it holds. See Open Records Decision No.
561 at 8 (1990).
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statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception to disclosure under Act in certain
circumstances). We have considered the exception you claim and have reviewed the
submitted information.

Section 552.104 of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552. 104(a). The
purpose of section 552.104 is to protect a governmental body’s interests in competitive
bidding situations. See Open Records Decision No. 592 (1991). Moreover, section 552.104
requires a showing of some actual or specific harm in a particular competitive situation; a
general allegation that a competitor will gain an unfair advantage will not suffice. See Open
Records Decision No. 541 at 4 (1990). Generally, section 552.104 does not except
information relating to competitive bidding situations once a bid has been awarded and a
contract has been executed. See id.

In this instance, you state that negotiations with Aetna Life Insurance Company (“Aetna’),
the respondent initially selected by the system for this RFP, are still ongoing and that a
contract with Aetna has not yet been finalized or signed. You indicate that the release of the
submitted information before the selection process has been concluded with respect to this
RFP could give an advantage to the requestors in this selection process. Based on your
arguments and our review of the submitted information, we conclude that the system may
withhold the submitted information in its entirety pursuant to section 552.104 of the
Government Code.2

You also request that we issue the system a previous determination that would allow it in the
future to withhold bid proposal information related to any system-“HRAccount”
procurement process prior to contract award under section 552.104 of the Government Code
and under section 552.110 of the Government Code for any information excepted from
disclosure under that particular section. We decline to issue such a previous determination
at this time.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the

2 Because we base our ruling on section 552.104 of the Government Code, we need not address the
exceptions claimed or the arguments presented by any of the interested third parties in this matter.
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full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. Ifthe governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at (877) 673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411 (Tex.
App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
RM%,BW
Ronald J. Bounds
Assistant Attorney General

Open Records Division

RIB/krl
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Ref:

Enc.

ID# 201195
Submitted documents

Mr. Tod E. Pendergrass
516 West Annie
Austin, Texas 78704
(w/o enclosures)

Ms. Carollyne Weidler

Fsa/iba Product Head

Aetna Life Insurance Company
151 Farmington Avenue
Hartford, Connecticut 06156
(w/o enclosures)

Mr. Michael Creal

VP, Administrative Services
Flexben Corporation

2250 Butterfield Drive
Troy, Michigan 48084

(w/o enclosures)

Mr. Mark Denniston Huber
Chief Executive Officer
Payflex Systems Usa, Inc.
700 Blackstone Center
Omaha, Nebraska 68131
(w/o enclosures)

Mr. V. David Lee

Director of Corporate Compliance
SHPS

11405 Bluegrass Parkway
Louisville, Kentucky 40299

(w/o enclosures)

Ms. Diana Reinhart
Education Reporter

San Antonio Express-news
P.O. Box 2171

San Antonio, Texas 78297
(w/o enclosures)

Mr. Mark R. Chulick

Regional Counsel, Southwest Region
Aetna

P.O. Box 569440

Dallas, Texas 75356

(w/o enclosures)

Mr. Darryl Beacher

Director of Marketing

Fringe Benefits Management Company
3101 Sessions Road

Tallahassee, Florida 32303

(w/o enclosures)

Mr. J.D. Grimes

Vice-President, Sales Administration
SHPS, Inc.

11405 Bluegrass Parkway
Louisville, Kentucky 40299

(w/o enclosures)

Mr. Troy Comer

Director, National Accounts
Amisys Synertech, Inc.

2400 Thea Drive

Harrisburg, Pennsylvania 17110
(w/o enclosures)
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Mr. E. Jay Lockwood
Vice-president, Sales

CBCA

4150 International Plaza, Suite 900
Fort Worth, Texas 76109

(w/o enclosures)

Mr. Phillip Baker

Senior Vice-president

Central Trust Bank

238 Madison Street

Jefferson City, Missouri 65101
(w/o enclosures)

Mr. Alberto Santos

Hewitt

2601 Research Forrest Drive
the Woodlands, Texas 77381
(w/o enclosures)

Mr. S. Todd Leveridge

Senior Executive Vice-president
Complink

106 Decker Court, Suite 200
Irving, Texas 75062

(w/o enclosures)

Ms. Pam Nuernberger
Government Accounts Officer
Central Trust Bank

238 Madison Street

Jefferson City, Missouri 65101
(w/o enclosures)

Ms. Joan Robnett
Vice-President of Operations
Mediview

6937 North IH-35, Suite 500
Austin, Texas 78752

(w/o enclosures)






