GREG ABBOTT

August 17, 2004

Mr. Scott A. Kelly

Deputy General Counsel

Texas A & M University System
200 Technology Way, Suite 2079
College Station, Texas 77845-3424

OR2004-6983
Dear Mr. Kelly:

“You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 207307.

Texas A&M University (the “university”) received three requests for information related to
the university’s RFP Main 04-0016 for water treatment services. You claim that the
submitted information is excepted from disclosure under section 552.104 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

Section 552.104 excepts from disclosure “information that, ifreleased, would give advantage
to a competitor or bidder.” The purpose of section 552.104 is to protect a governmental
body’s interests in competitive bidding situations. See Open Records Decision No. 592
(1991). Moreover, section 552.104 requires a showing of some actual or specific harm in
a particular competitive situation; a general allegation that a competitor will gain an unfair
advantage will not suffice. Open Records Decision No. 541 at 4 (1990). Section 552.104
does not except information relating to competitive bidding situations once a contract has
been awarded. Open Records Decision Nos. 306 (1982), 184 (1978).

In this instance, you indicate that the university is currently negotiating a final contract with
regard to the subject matter of this request and that this contract has not been executed. You
argue that the release of bid information would damage the university’s ability to negotiate
a final agreement. Based on your representations and our review of the submitted
information, we find that the university has demonstrated that release of the submitted
information would harm the interests of the university in this particular competitive bidding
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situation. We therefore conclude that the university may withhold the submitted information
in its entirety pursuant to section 552.104 of the Government Code. However, we note that
the university may no longer withhold the submitted information under this exception to
disclosure once a contract has been executed and is in effect. See Open Records Decision
No. 541 at 5 (1990).

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

T_f this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

S
W. David Floyd

Assistant Attorney General
Open Records Division

WDF/sdk
Ref: ID# 207307
Enc. Submitted documents

C: Mr. Billy J. Smith
Corporate Sales Manager
ChemTreat, Inc.
11010 McMoore Lane
Beaumont, Texas 77713
(w/o enclosures)

Mr. Steve Dumler

President

ChemCal, Inc.

635 Westport Parkway, Suite 312
Grapevine, Texas 76051

(w/o enclosures)

Mr. Jeff Juergens

District Representative

Nalco Chemical Company
Industrial & Institutional Services
7705 Highway 90-A

Sugar Land, Texas 77476

(w/o enclosures)



GREG ABBOTT

August 17, 2004

Mr. Leonard Schneider

Ross Banks May Cron & Cavin
2 Riverway, Suite 700

Houston, Texas 77056-1918

OR2004-6984
Dear Mr. Schneider:

-You ask whether certain information is subject to required public disclosure under
c¢hapter 552 of the Government Code. Your request was assigned ID# 207260.

The City of League City (the “city”), which you represent, received a request for two
specific case reports. You claim that the portions of the submitted information are excepted
from disclosure under section 552.130 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

You claim that the marked information on pages 000002 and 000006 is excepted from
release under section 552.130 of the Government Code. Section 552.130 provides in
relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state; [or]

(2) amotor vehicle title or registration issued by an agency of
this state, or
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(3) apersonal identification document issued by an agency of
this state or a local agency authorized to issue an
identification document.

Gov’t Code § 552.130. You must withhold the Texas driver’s license number that you have
marked on pages 000002 and 000006 pursuant to section 552.130. If the “state identification
number,” which you have marked, relates to a personal identification document issued by an
authorized agency of this state, then it must also be withheld in accordance with section
552.130.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
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Please rememberthat under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

G
W. David Floyd
Assistant Attorney General

Open Records Division
'_WDF/sdk
rRef: ID# 207260
Enc. Submitted documents
c: Ms. Michelle Daugherty
603 Pauline

Pasadena, Texas 77502
(w/o enclosures)




ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 17, 2004

Mr. Brad Norton
Assistant City Attorney
City of Austin

P.O. Box 1546

Austin, Texas 78767-1546

OR2004-6985
Dear Mr. Norton:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 207434.

The Austin Police Department (the “department”) received a request for certain records
pertaining to the requestor. You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

You assert that some of the submitted information is excepted from disclosure under section
552.101 of the Government Code in conjunction with section 261.201 of the Family Code.
Section 552.101 excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision” and encompasses information
made confidential by other statutes. Section 261.201(a) of the Family Code provides
as follows: ‘

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and
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(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Some of the requested information consists of files, reports,
records, communications, or working papers used or developed in an investigation under
chapter 261 and is therefore within the scope of section 261.201 of the Family Code. You
have not indicated that the department has adopted a rule that governs the release of this type
ofinformation. Therefore, we assume that no such regulation exists. Given that assumption,
the information we have marked is confidential pursuant to section 261.201 of the Family
Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute). Accordingly,
the department must withhold this information in its entirety under section 552.101 of the
Government Code as information made confidential by law.'

You assert that the remaining submitted information is excepted from disclosure under
section 552.108 of the Government Code. Section 552.108(a)(2) excepts from disclosure
information concerning an investigation that concluded in a result other than conviction or
deferred adjudication. A governmental body claiming section 552.108(a)(2) must
demonstrate that the requested information relates to a criminal investigation that has
‘concluded in a final result other than a conviction or deferred adjudication. Based on the
information you provided, we understand you to assert that the remaining submitted
information pertains to a case that concluded in a final result other than conviction or
deferred adjudication. Therefore, we agree that section 552.108(a)(2) 1s applicable.

We note, however that basic information about an arrested person, an arrest, or a crime is not
excepted from disclosure under section 552.108. Gov’t Code § 552.108(c). Such basic
information refers to the information held to be public in Houston Chronicle Publishing Co.
v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic information). Thus, with the
exception of basic information, you may withhold the remaining submitted information
pursuant to section 552.108(a)(2). We note that you have the discretion to release all or part

of the remaining submitted information that is not otherwise confidential by law. Gov’t
Code § 552.007.

In summary, the department must withhold the information we have marked under section
552.101 in conjunction with section 261.201 of the Family Code. With the exception of

'As we are able to make this determination, we do not reach your remaining argument against the
disclosure of this information.
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basic information, the department may withhold the remaining submitted information under
section 552.108(a)(2).

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
‘statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

N
% ?%%\
Amy D. Féterson

Assistant Attorney General
Open Records Division

ADP/sdk

Ref: ID# 207434

Enc. Submitted documents
o Mr. Robert Alan Jones

' 1114 Camino la Costa #1074

Austin, Texas 78752-3950
(w/o enclosures)



GREG ABBOTT

August 17, 2004

Mr. Miles K. Risley

Senior Assistant City Attorney
City of Victoria

P.O. Box 1758

Victoria, Texas 77902-1758

OR2004-6986
Dear Mr. Risley:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 207333.

The Victoria Police Department (the “department”) received a request for (1) a specified
incident report and (2) all records pertaining to three named individuals and three particular
addresses. You state that some information has been released but claim that the remaining
requested information is excepted from disclosure under sections 552.101 and 552.108 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

We begin by noting that the submitted information includes an arrest warrant. Article 15.26
of the Code of Criminal Procedure provides:

The arrest warrant, and any affidavit presented to the magistrate in support
of the issuance of the warrant, is public information, and beginning
immediately when the warrant is executed the magistrate’s clerk shall make
a copy of the warrant and the affidavit available for public inspection in the
clerk’s office during normal business hours. A person may request the clerk
to provide copies of the warrant and affidavit on payment of the cost of
providing the copies.
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Crim Proc. Code-art. 15.26. This provision makes the submitted arrest warrant expressly
public. The exceptions found in the Public Information Act (the “Act”) do not, as a general
rule, apply to information that is made public by other statutes. See Open Records Decision
No. 525 (1989) (statutory predecessor). Therefore, the department must release the marked
arrest warrant to the requestor.

The submitted information also includes an accident report form completed pursuant to
chapter 550 of the Transportation Code. See Transp. Code §§ 550.062, .064 (law
enforcement officer’s written report of a motor vehicle accident, Texas Peace Officer’s
Accident Report form). Section 550.065(b) of the Transportation Code states that except as
provided by subsection (c), accident reports are privileged and confidential. Section
550.065(c)(4) provides for the release of accident reports to a person who provides two of
the following three pieces of information: (1) date of the accident; (2) name of any person
involved in the accident; and (3) specific location of the accident. Transp. Code
§ 550.065(c)(4). Under this provision, the Department of Public Safety or another
governmental body 1s required to release a copy of an accident report to a person who
provides the governmental body with two or more pieces of information specified by the
statute. /d. In this instance, the requestor has not provided the department with two of the
three pieces of information. Thus, we conclude that the department must withhold the
marked accident report under section 550.065(b) of the Transportation Code.

You assert that the requested information is excepted from disclosure under section 552.101
ofthe Government Code. Section 552.101 excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision” and
encompasses the doctrine of common-law privacy. Common-law privacy protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
When a law enforcement agency is asked to compile a particular individual’s criminal history
information, the compiled information takes on a character that implicates the individual’s
right to privacy in a manner that the same information in an uncompiled state does not. See
United States Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749
(1989); see also Open Records Decision No. 616 at 2-3 (1993). A request for information
about a specific incident or offense, however, does not require the law enforcement agency
to compile an individual’s criminal history and thus does not implicate the individual’s
privacy as contemplated in Reporters Committee. Furthermore, law enforcement records in
which an individual is depicted as a complainant, witness, or involved party other than a
suspect, arrestee, or criminal defendant do not constitute records of the criminal history of
the individual and thus are not protected by common-law privacy as contemplated in
Reporters Committee.

The present request, in part, asks for all information held by the department concerning three
named individuals. We find that this portion of the request requires the department to
compile the criminal history of the named individuals, and thus implicates the individuals’
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right to privacy as contemplated in Reporters Committee. Accordingly, to the extent the
department maintains law enforcement information depicting any of the named individuals
as a suspect, arrestee, or criminal defendant, such information is excepted from disclosure
under section 552.101 in conjunction with common-law privacy. However, the requestor
also asks for a specified incident report, which you have submitted for our review. Because
the requestor specifically asks for this report, it is not part of a compilation of an individual’s
criminal history as contemplated in Reporters Committee, and may not be withheld on that
basis.

You also assert that this specified incident report is excepted from disclosure under section
552.108 of the Government Code. Section 552.108(a) excepts from disclosure
“[ilnformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if: (1) release of the information would interfere
with the detection, investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1).
Generally, a governmental body claiming section 552.108 must reasonably explain how and
why the release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex.
1977). You state that the report at issue relates to a pending criminal investigation. Based
on your representations and our review, we determine that the release of this report would
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.]
1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law
enforcement interests that are present in active cases).

We note, however, that basic information about an arrested person, an arrest, or a crime is
not excepted from disclosure under section 552.108. Gov’t Code § 552.108(c). We believe
such basic information refers to the information held to be public in Houston Chronicle, 531
S.W.2d 177. See Open Records Decision No. 127 (1976) (summarizing types of information
considered to be basic information). Thus, with the exception of basic information, you may
withhold the report we have marked pursuant to section 552.108(a)(1). We note that you
have the discretion to release all or part of the remaining information in this report that is not
otherwise confidential by law. Gov’t Code § 552.007.

The remaining submitted documents contain information that is subject to section 552.130
of the Government Code. Section 552.130 excepts from disclosure information relating to
a Texas motor vehicle driver’s license and information relating to a Texas motor vehicle title -
or registration. Gov’t Code § 552.130. The department must withhold the Texas driver’s
license numbers and motor vehicle information we have marked under section 552.130.

The remaining submitted information also includes social security numbers that may be
excepted from disclosure under section 552.101 in conjunction with the 1990 amendments
to the federal Social Security Act, section 405(c)(2)(C)(viii)(I) of title 42 of the United States
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Code. See OpenRecords Decision No. 622 (1994).! These amendments make confidential
social security numbers and related records that are obtained or maintained by a state agency
or political subdivision of the state pursuant to any provision of law enacted on or after
October 1, 1990. See id. We have no basis for concluding that the marked social security
numbers are confidential under section 405(c)(2)(C)(viii)(I), and therefore excepted from
public disclosure under section 552.101 on the basis of that federal provision. We caution,
however, that section 552.352 of the Government Code imposes criminal penalties for the
release of confidential information. Prior to releasing any social security number
information, you should ensure that no such information was obtained or is maintained by
the department pursuant to any provision of law enacted on or after October 1, 1990.

In summary, the department must release the marked arrest warrant under article 15.26 of the
Code of Criminal Procedure. The department must withhold the marked accident report
form under section 550.065(b) of the Transportation Code. To the extent the requested
records contain a compilation of the named individuals’ criminal history, such information
must be withheld under section 552.101 in conjunction with common-law privacy. With the
exception of basic information, the department may withhold the marked incident report
under section 552.108(a)(1). The department must withhold the marked Texas driver’s
license numbers and motor vehicle information under section 552.130. The social security
numbers may be confidential under federal law. The remaining submitted information must
-be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records

! Section 552.101 also encompasses information made confidential by statute.
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will be provided-or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
tuling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
Amy D. Peterson

Assistant Attorney General
Open Records Division

r'd
»

ADP/sdk
Ref: ID# 207333
Enc. Submitted documents

c: Mr. David Lerma
Claim Representative
State Farm Mutual Automobile Insurance Company
4444 Corona, Suite 140
Corpus Christi, Texas 78411
(w/o enclosures)




GREG ABBOTT

August 17,2004

Ms. Elizabeth West

Senior Personnel Attorney

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

OR2004-6987
Dear Ms. West:

'_:You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 207341.

The Texas Commission on Environmental Quality (the “commission”) received arequest for
information relating to a Manager IV position, including the application and scoring for each
applicant interviewing for the position; the interview questions; the answers, with ratings,
for each applicant who was interviewed; and the answers provided by the interviewer(s).
You inform us that the commission has released some of the requested information. You
claim that the rest of the requested information is excepted from disclosure under section
552.122 of the Government Code. We have considered the exception you claim and have
reviewed the information you submitted.'

Section 552.122 excepts from required public disclosure “a test item developed by a . . .
governmental body[.]” Gov’t Code § 552.122(b). In Open Records Decision No. 626
(1994), this office determined that the term “test item” in section 552.122 includes “any
standard means by which an individual’s or group’s knowledge or ability in a particular area
is evaluated,” but does not encompass evaluations of an employee’s overall job performance

'"This letter ruling assumes that the submitted sample of information is truly representative of the
requested information as a whole. This ruling neither reaches nor authorizes the commission to withhold any
information that is substantially different from the submitted information. See Gov’t Code §§ 552.301(e)(1)(D),
.302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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or suitability. /d.-at 6. The question of whether specific information falls within the scope
of section 552.122(b) must be determined on a case-by-case basis. Id. Traditionally, this
office has applied section 552.122 where release of “test items” might compromise the
effectiveness of future examinations. Id. at 4-5; see also Open Records Decision No. 118
(1976). Section 552.122 also protects the answers to test questions when the answers might
reveal the questions themselves. See Attorney General Opinton JM-640 at 3 (1987); Open
Records Decision No. 626 at 8 (1994).

You seek to withhold interview questions 1, 2, 3, 6, §, 10, 11, 12, 13, 14, and 15, as well as
the model and actual answers to those questions, under section 552.122. Based on your
representations and our review of the information at issue, we find that the questions that you
seek to withhold qualify as test items under section 552.122(b). We also find that the release
of the model or actual answers to these questions would tend to reveal the questions
themselves. We therefore conclude that the commission may withhold questions 1, 2, 3, 6,
8,10, 11, 12, 13, 14, and 15, along with the submitted model and actual answers to those
questions, under section 552.122.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e). '
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

ames W. Morris, III
Assistant Attorney General
Open Records Division

JWM/sdk
Ref: ID# 207341
Enc: Submitted documents

c: Mr. Joe McGill
c/o Ms. Elizabeth West
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 78711-3087
(w/o enclosures)



GREG ABBOTT

August 17, 2004

Ms. Stephanie Berry
Assistant City Attorney
City of Denton

215 East McKinney
Denton, Texas 76201

OR2004-6988
Dear Ms. Berry:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 207305.

The Denton Police Department (the “department”) received two requests from the same
requestor for (1) a copy of the transcript or computer printout between the dispatcher and the
officers regarding a specified incident and (2) internal affairs information relating to two
named police officers. You claim that the requested information is excepted from disclosure
under sections 552.101, 552.103, and 552.108 of the Government Code. We have
considered the exceptions you claim and have reviewed the information you submitted.!

Section 552.108 excepts from public disclosure “[i]Jnformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime .

. if . . . release of the information would interfere with the detection, investigation, or
prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental body that claims an
exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the information that the governmental body seeks to withhold. See
id. § 552.301(e)(1)(A); see also Ex parte Pruitt,551 S.W.2d 706 (Tex. 1977); Open Records

'"This letter ruling assumes that the submitted “representative documents™ are truly representative of
the requested information as a whole. This ruling neither reaches nor authorizes the department to withhold
any information that is substantially different from the submitted information. See Gov’t Code
§§ 552.301(e)(1X(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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Decision No. 434 at 2-3 (1986). In this instance, most of the submitted information relates
to administrative internal affairs investigations. You do not indicate that any of these
investigations resulted in any criminal charges. We note that section 552.108 is generally
not applicable to records of administrative investigations that did not result in a criminal
investigation or prosecution. See Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.
—EI1 Paso 1992, writ denied) (addressing statutory predecessor to Gov’t Code § 552.108).

You inform us, however, that all of the submitted information relates to a pending criminal
prosecution. Additionally, we received a letter from the Denton County Criminal District
Attorney’s Office. The district attorney states that the release of the submitted information
would interfere with a pending criminal prosecution. He requests that the department be
permitted to withhold the submitted information at this time under section 552.108. Based
on the department’s arguments and those of the district attorney, we find that section
552.108(a)(1) is applicable in this instance. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases); Open Records Decision No. 372 (1983) (statutory predecessor to
Gov’t Code § 552.108 could be invoked by any proper custodian of information relating to
incident involving allegedly criminal conduct that remained under active investigation or
prosecution). We therefore conclude that the department may withhold all of the submitted
-information under section 552.108(a)(1). As we are able to make this determination, we
rieed not address your other arguments against disclosure.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
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will be provided-or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

QFW?‘/

es W. Morris, I
Assistant Attomey General
Open Records Division

JWM/sdk
Ref: ID# 207305
Enc: Submitted documents

c: Mr. Kevin B. Ross
Sorrels & Udashen
2301 Cedar Springs Road, Suite 400
Dallas, Texas 75201
(w/o enclosures)
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Mr. John Feldt

Assistant District Attorney

Denton County Criminal District Attorney’s Office
P.O. Box 2850

Denton, Texas 76202

(w/o enclosures)
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August 17, 2004

Mr. Paul F. Wieneskie
Cribbs & McFarland

P.O. Box 13060

Arlington, Texas 76094-0060

OR2004-6989
Dear Mr. Wieneskie:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 210125.

The Euless Police Department (the “department”), which you represent, received a request
for information concemning a criminal trespass. You inform this office that you previously
asked for a decision about the requested information in response to a previous request for
information. In Open Records Letter No. 2004-6172 (2004), we concluded that the requested
information is excepted from public disclosure under section 552.101 of the Government
Code in conjunction with section 58.007 of the Family Code. As the four criteria for a
“previous determination” established by this office in Open Records Decision No. 673
(2001) have been met, the department must withhold the requested information in accordance
with Open Records Letter No. 2004-6172.!

'"The four criteria for this type of “previous determination” are 1) the records or information at issue
are precisely the same records or information that were previously submitted to this office pursuant to section
552.301(e)(1)(D) of the Government Code; 2) the governmental body which received the request for the records
or information is the same governmental body that previously requested and received a ruling from the attomey
general; 3) the attorney general’s prior ruling concluded that the precise records or information are or are not
excepted from disclosure under the Act; and 4) the law, facts, and circumstances on which the prior attorney
general ruling was based have not changed since the issuance of the ruling. See Open Records Decision No. 673
(2001).
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This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on
the statute, the attorney general expects that, within 10 calendar days of this ruling,

the governmental body will do one of the following three things: 1) release the public -

records; 2) notify the requestor of the exact day, time, and place that copies of the records
‘will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
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§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

%}*\*KR g

Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/sdk
Ref: ID#210125

c: Mr. Jim Bellamy
Adjuster
Jim Bellamy Insurance Adjuster & Investigator, Inc.
4102 Rolling Knolls
Parker, Texas 75002






