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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 29, 2004

Ms. Debra G. Rosenberg
Atlas & Hall, L.L.P.

P.O. Box 3725

McAllen, Texas 78502-3725

OR2004-10019
Dear Ms. Rosenberg:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 214205.

The McAllen Independent School District (the “school district”), which you represent,
received a request for “the PPO Discount pages and the evaluation spreadsheets on the RFP
for Medical-2004.” You have informed this office that the winning bidder in the specified
RFP was the Mutual of Omaha Insurance Company. Although you take no position with
respect to the requested information, you claim that the requested information may contain
proprietary information subject to exception under the Public Information Act (the “Act”).
Pursuant to section 552.305(d) of the Government Code, the school district notified the
interested third parties, Mutual of Omaha Insurance Company (“Mutual”), Texas True
Choice, Inc. (“TTC”), and HealthSmart Preferred Care, Inc. and Q-Elements, Ltd.
(“HealthSmart/Q-Elements”), of the school district’s receipt of the request and of their right
to submit arguments to us as to why any portion of the submitted information should not be
released. See Gov’t Code §552.305(d); see also Open Records Decision No. 542 (1990)
(determining that statutory predecessor to section 552.305 permits governmental body to rely
on interested third party to raise and explain applicability of exception to disclosure under
the Act in certain circumstances). We have considered arguments received from all three
companies and have reviewed the submitted information.'

'"The school district has submitted two sets of documents for our review. The documents submitted
as Exhibit 2 consist of the PPO Network Contract Evaluation Sheet submitted to the school district by Mutual,
TTC, and HealthSmart/Q-Elements. The documents submitted as Exhibit 3 was created by the school district
and consist of summaries of the proposals submitted to the school district. From the wording of the request,
Exhibit 3 is not responsive to the request at hand. Therefore, we need not address the documents submitted as
Exhibit 3.
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First, we address Mutual’s argument that it is prohibited by contract from disclosing certain
business information of Texas True Choice, with whom Mutual has a contractual
relationship. “[I]nformation that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business: (1) by a governmental
body; or (2) for a governmental body and the governmental body owns the information or
has a right of access to it” is considered to be “public information” under the Act. Gov’t
Code § 552.002. Information that is subject to disclosure under the Act may not be withheld
simply because the party submitting it anticipates or requests confidentiality. See Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 676-78 (Tex. 1976). Further, it is
well-settled that a governmental body’s promise to keep information confidential is not a
basis for withholding that information from the public, unless the governmental body has
specific authority to keep the information confidential. See Open Records Decision Nos. 514
at 1 (1988), 476 at 1-2 (1987), 444 at 6 (1986). Consequently, the submitted information
must fall within an exception to disclosure in order to be withheld.

Mutual, TTC, and HealthSmart/Q-Elements each argue that portions of their information are
excepted from disclosure pursuant to section 552.110 of the Government Code. Section
552.110 of the Government Code protects the proprietary interests of private parties by
excepting from disclosure two types of information: (1) “[a] trade secret obtained from a
person and privileged or confidential by statute or judicial decision,” and (2) “commercial
or financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the
information was obtained.” Gov’t Code § 552.110(a)-(b).

Section 552.110(b) protects “[clommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This section requires a specific factual or evidentiary showing, not conclusory
or generalized allegations, that substantial competitive injury would likely result from release
of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) (business
enterprise must show by specific factual evidence that release of information would cause
it substantial competitive harm).

After carefully reviewing the information at issue and the arguments presented to us by
Mutual, TTC, and HealthSmart/Q-Elements, we conclude that TTC and HealthSmart/Q-
Elements have each established that portions of their information are excepted under section
552.110.> However, we note that the pricing information of a winning bidder is generally
not excepted under section 552.110(b). See Open Records Decision No. 514 (1988) (public
has interest in knowing prices charged by government contractors); see generally Freedom
of Information Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying
analogous Freedom of Information Act reasoning that disclosure of prices charged

*Because we have resolved this issue under section 552.1 10(b) of the Government Code, we need not
address whether or not the information at issue consists of privileged trade secrets.
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government is a cost of doing business with government). Moreover, we believe the public
has a strong interest in the release of prices in government contract awards. See Open
Records Decision No. 494 (1988) (requiring balancing of public interest in disclosure with
competitive injury to company). Accordingly, as the winning bidder, Mutual’s pricing
information must be released.

In summary, the school district must withhold only those portions of the requested
information that we have marked as excepted from disclosure under section 552.110 of the
Government Code. The remaining information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
“governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
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sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
§ 7
Amanda Crawford /

Assistant Attorney General
Open Records Division

AEC/sdk
Ref: ID# 214205
Enc. Submitted documents

c: Mr. Roberto Ramirez, Jr.
514 South I Road, Suite A
Pharr, Texas 78577
(w/o enclosures)

Mr. Steven Cook

Vice President of Group Health Sales
Mutual of Omaha Insurance Company
Mutual of Omaha Plaza

Omaha, NE 68175

(w/o enclosures)

Mr. Steven R. Welch

Counsel to Texas True Choice, Inc.
McAfee & Taft, P.C.

211 North Robinson, 10" Floor
Oklahoma City, OK 73102-7103
(w/o enclosures)
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Mr. Marc T. Shivers

Counsel to HealthSmart Preferred Care, Inc.
Hughes Luce, L.L.P.

111 Congress Avenue, Suite 900

Austin, Texas 78701

(w/o enclosures)






