GREG ABBOTT

January 7, 2005

Ms. Sheri Bryce Dye

Assistant Criminal District Attorney
Bexar County District Attorney’s Office
300 Dolorosa, Suite 4049

San Antonio, Texas 78205-3030

OR2005-00266
Dear Ms. Dye:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 216690.

The Bexar County District Attorney’s Office (the “district attorney”) received a request for
information relating to a specified case. You claim that the requested information is
excepted from disclosure under sections 552.103, 552.108, and 552.111 of the Government
Code. We have considered the exceptions you claim and have reviewed the information you
submitted.

We first note that some of the submitted information appears to have been obtained pursuant
to a grand jury subpoena. This office has concluded that a grand jury is not a governmental
body that is subject to the Act, so that records that are within the actual or constructive
possession of a grand jury are not subject to disclosure under the Act. See Gov’t Code
§§ 552.003(1)(B) (Act’s definition of governmental body does not include judiciary), .0035
(access to information collected, assembled, or maintained by or for judiciary is governed by
rules adopted by Supreme Court of Texas or other applicable laws and rules); Open Records
Decision No. 513 at 3 (1988) (information held by grand jury, which is extension of judiciary
for purposes of Act, is not itself subject to Act). When an individual or an entity acts at the
direction of the grand jury as its agent, information prepared or collected by the agent is
within the grand jury’s constructive possession and is not subject to the Act. See Open
Records Decision No. 513 at 3. Information that is not so held or maintained is subject to
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the Act and may be withheld from the public only if a specific exception to disclosure is
shown to be applicable. /d. Thus, to the extent that the district attorney has custody of the
submitted information as an agent of the grand jury, any such information is in the grand
jury’s constructive possession and is not subject to disclosure under the Act. Id. at 4. The
rest of this decision is not applicable to any such information. To the extent that the
submitted information is not held by the district attorney as an agent of the grand jury, we
address its public availability under the Act.

Next, we address the district attorney’s obligations under section 552.301 of the Act. This
section prescribes the procedures that a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. Section
552.301(b) requires the governmental body to ask for the attorney general’s decision and
state the exceptions to disclosure that it claims not later than the tenth business day after the
date of its receipt of the written request for information. See Gov’t Code § 552.301(b).
Section 552.301(e) requires the governmental body to submit to the attorney general, not
later than the fifteenth business day after the date of its receipt of the request, (1) written
comments stating why the governmental body’s claimed exceptions apply to the information
that it seeks to withhold; (2) a copy of the written request for information; (3) a signed
statement of the date on which the governmental body received the request, or evidence
sufficient to establish that date; and (4) the specific information that the governmental body
seeks to withhold or representative samples of the information if it is voluminous. See id.
§ 552.301(e)(1)(A)-(D). Section 552.302 provides that if a governmental body does not
request an attorney general decision as prescribed by section 552.301, then the information
requested in writing is presumed to be subject to required public disclosure and must be
relsased, unless there is a compelling reason to withhold the information. See id. § 552.302.

In this instance, you have not provided this office with a copy of the request for information.'
Thus, as you have not fully complied with section 552.301 in requesting this decision, the
submitted information is presumed to be public and must be released, unless there is a
compelling reason to withhold any of the information. See id. § 552.302; Hancock v. State
Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ). The presumption that
information is public under section 552.302 can generally be overcome by a demonstration
that the information is confidential by law or that third-party interests are at stake. See Open
Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Sections 552.103, 552.108, and
552.111 of the Government Code are discretionary exceptions to disclosure that protect a
governmental body’s interests and may be waived. See Gov’t Code § 552.007; Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999,
no pet.) (governmental body may waive Gov’t Code § 552.103); Open Records Decision
Nos. 677 at 10 (2002) (attorney work product privilege under Gov’t Code § 552.111 may be

'Our description of the request is based on other information that you provided in requesting this
decision.
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waived), 665 at 2 n.5 (discretionary exceptions generally), 542 at 4 (1990) (statutory
predecessor to Gov’t Code § 552.103 subject to waiver), 177 at 3 (1977) (statutory
predecessor to Gov’t Code § 552.108 subject to waiver), 470 at 7 (1987) (statutory
predecessor to Gov’t Code § 552.111 may be waived); but see Open Records Decision
No. 586 at 2-3 (1991) (claim of another governmental body under statutory predecessor to
Gov’t Code § 552.108 can provide compelling reason for non-disclosure). The district
attorney’s claims under sections 552.103, 552.108, and 552.111 are not compelling reasons
for non-disclosure under section 552.302. In failing to comply with section 552.301, the
district attorney has waived these exceptions. See Open Records Decision No. 663 at 5
(1999) (failure to comply with Gov’t Code § 552.301 in requesting decision resulted in
waiver of discretionary exceptions). Therefore, the district attorney may not withhold any
of the submitted information under sections 552.103, 552.108, or 552.111.

We note, however, that section 552.101 is applicable to some of the submitted information.?
This section excepts from public disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. Section
552.101 encompasses information that other statutes make conﬁdentlal Section 12.003 of
the Human Resources Code provides as follows:

(a) Except for purposes directly connected with the administration of the
[former Texas Department of Human Services’] assistance programs, it is an
offense for a person to solicit, disclose, receive, or make use of, or to
authorize, knowingly permit, participate in, or acquiesce in the use of the
names of, or any information concerning, persons applying for or receiving
assistance if the information is directly or indirectly derived from the records,
papers, files, or communications of the department or acquired by employees
of the department in the performance of their official duties.

Hum. Res. Code § 12.003(a). In Open Records Decision No. 584 (1991), this office
concluded that “[t]he inclusion of the words ‘or any information’ juxtaposed with the
prohibition on disclosure of the names of the [former Department of Human Services’]
clients clearly expresses a legislative intent to encompass the broadest range of individual
client information, and not merely the clients’ names and addresses.” Consequently, it is the
specific information pertaining to individual clients, and not merely the clients’ identities,
that is made confidential under section 12.003. See also Hum. Res. Code § 21.012
(department shall provide safeguards restricting use or disclosure of information concerning
applicants for or recipients of department’s assistance programs to purposes directly
connected with administration of programs); Open Records Decision No. 166 (1977).

*Unlike other exceptions to disclosure, this office will raise section 552.101 on behalf of a
governmental body, because chapter 552 of the Government Code prescribes criminal penalties for the release
of confidential information. See Gov’t Code §§ 552.007, .352; Open Records Decision No. 325 at 2 (1982).
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In this instance, the district attorney appears to have obtained some of the submitted
information from the former Texas Department of Human Services.> The information in
question appears to relate to the department’s assistance programs and applicants for or
recipients of assistance. You do not indicate, and it does not otherwise appear to this office,
that the release of the information in question to this requestor would be for purposes directly
connected with the administration of the department’s assistance programs. Therefore, to
the extent that the submitted information was obtained from the former Texas Department
of Human Services and relates to the department’s assistance programs, the district attorney
must withhold all such information under section 552.101 of the Government Code in
conjunction with sections 12.003 and 21.012 of the Human Resources Code.

A social security number is confidential under section 552.101 in conjunction with 1990
amendments to the federal Social Security Act if it was obtained or is maintained by a
governmental body under any provision of law enacted on or after October 1, 1990. See 42
U.S.C. § 405(c)(2)(C)(viii)(I); Open Records Decision No. 622 at 2-4 (1994). It is not
apparent to this office that any social security number contained in the submitted information
is confidential under section 405(c)(2)(C)(viii)(I) of the federal law. You have cited no law,
and we are aware of no law, enacted on or after October 1, 1990 that requires or authorizes
the district attorney to obtain or maintain a social security number. Thus, we have no basis
for concluding that any social security number in question here was obtained or is maintained
under such a law and is therefore confidential under the federal law. We caution you,
however, that the Act imposes criminal penalties for the release of confidential information.
See Gov’t Code §§ 552.007, .352. Therefore, before releasing a social security number, the
district attorney should ensure that it was not obtained and is not maintained by the district
attorney under any provision of law enacted on or after October 1, 1990.

Section 552.101 also encompasses the common-law right to privacy. Information must be
withheld from the public under section 552.101 in conjunction with common-law privacy
when the information is (1) highly intimate or embarrassing, such that its release would be
highly objectionable to a person of ordinary sensibilities, and (2) of no legitimate public
interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
When a law enforcement agency compiles criminal history information with regard to a
specific individual, the compiled information takes on a character that implicates the

*We note that information may be transferred between governmental bodies that are subject to the Act
without waiving exceptions to the public disclosure of that information or affecting its confidentiality. See
Attorney General Opinion JM-590 (1986); Open Records Decision No. 661 at 3 (1999). These decisions are
based on the well-settled policy of this state that governmental agencies should cooperate with each other in
the interest of efficient and economical administration of their statutory duties. See Open Records Decision
No. 516 (1989). Thus, a transfer of information between governmental bodies is not a release of the
information to the public for the purposes of section 552.007 of the Act, which prohibits the selective disclosure
of information, or for those of section 552.352, which provides criminal penalties for the release of information
that is considered to be confidential. Id.
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individual’s right to privacy in a manner that the same information in an uncompiled state
does not. See U.S. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S.
749 (1989); Open Records Decision No. 616 at 2-3 (1993). Therefore, to the extent that the
submitted documents contain a compilation of law enforcement information that relates to
a specific individual as a criminal suspect, arrested person, or defendant, any such
information is private under Reporters Committee and must be withheld from the public
under section 552.101.

Common-law privacy also protects certain types of personal financial information from
public disclosure. This office has determined that financial information that relates only to
an individual ordinarily satisfies the first element of the common-law privacy test, but the
public has a legitimate interest in the essential facts about a financial transaction between an
individual and a governmental body. See Open Records Decision Nos. 600 at 9-12 (1992)
(identifying public and private portions of certain state personnel records), 545 at 4 (1990)
(attorney general has found kinds of financial information not excepted from public
disclosure by common-law privacy to generally be those regarding receipt of governmental
funds or debts owed to governmental entities), 523 at 4 (1989) (noting distinction under
common-law privacy between confidential background financial information furnished to
public body about individual and basic facts regarding particular financial transaction
between individual and public body), 373 at 4 (1983) (determination of whether public’s
interest in obtaining personal financial information is sufficient to justify its disclosure must
be made on case-by-case basis). We have marked personal financial information that the
district attorney must withhold from the public under section 552.101 in conjunction with
common-law privacy.

We also note that section 552.130 is applicable to some of the submitted information.* This
section excepts from public disclosure information that relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by an
agency of this state;

(2) amotor vehicle title or registration issued by an agency of this state; or

(3) apersonal identification document issued by an agency of this state or a
local agency authorized to issue an identification document.

“This office also will raise section 552.130 on behalf of a governmental body, as it is a mandatory
exception to disclosure and may not be waived. See Gov’t Code §§ 552.007, .352; Open Records Decision
No. 674 at 3 n.4 (2001).
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Gov’t Code § 552.130(a). We have marked information relating to a Texas driver’s license
or personal identification document that the district attomey must withhold under section 552.130.

Lastly, we note that section 552.136 is applicable to some of the submitted information.’
This exception provides as follows:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to: '

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. We have marked account number information that the district
attorney must withhold under section 552.136.

In summary: (1) any information held by the district attorney as agent of the grand jury is
in the grand jury’s constructive possession and is not subject to disclosure under the Act;
(2) the district attorney must withhold any information obtained from the former Texas
Department of Human Services that is confidential under section 552.101 in conjunction
with sections 12.003 and 21.012 of the Human Resources Code; (3) the district attorney may
be required to withhold a social security number under section 552.101 in conjunction with
section 405(c)(2)(C)(viii)(I) of title 42 of the United States Code; (4) a compilation of law
enforcement information that relates to a specific individual as a criminal suspect, arrested
person, or defendant is private under Reporters Committee and must be withheld from the
public under section 552.101; (5) the personal financial information that is protected by
common-law privacy must be withheld from the public under section 552.101; (6) the district
attorney must withhold the information that is excepted from disclosure under section
552.130; and (7) the district attorney must withhold the information that is excepted from
disclosure under section 552.136. The rest of the submitted information must be released.

*This office also will raise section 552.136 on behalf of a governmental body, as it is a mandatory
exception to disclosure and may not be waived. See Gov’t Code §§ 552.007, .352; Open Records Decision
No. 674 at 3 n.4 (2001).
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This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the night to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental

body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411

(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
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§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

e

Ass1stant Attorney General
Open Records Division

JWM/sdk

Ref: ID# 216690

Enc: Submitted documents

c: Ms. Maria Ramirez
P.O. Box 690885

San Antonio, Texas 78269-0885
(w/o enclosures)






