GREG ABBOTT

May 19, 2005

Mr. Cary L. Bovey

Bovey, Akers & Bojorquez, LLP
12325 Hymeadow Drive, Suite 3-200
Austin, Texas 78750

OR2005-04368
Dear Mr. Bovey:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 224541.

The Bartlett Police Department (the “department”), which you represent, received a request
for “any documentation reflecting the (day to day activities) of the Bartlett police officers for
the past 4 months.” The department states that it will release the police department activity
reports for the relevant period of time, as well as the traffic citations issued. However, the
department claims the remaining requested information is excepted from disclosure under
sections 552.101, 552.103, 552.108, 552.119, and 552.130 of the Government Code. We
have considered the department’s claimed exceptions and reviewed the submitted sample of
information.'

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Section 552.101 encompasses
confidentiality provisions such as section 58.007 of the Family Code. Juvenile law
enforcement records relating to conduct that occurred on or after September 1, 1997 are
confidential under section 58.007. The relevant language of section 58.007(c) reads as
follows:

'We assume that the sample of records submitted to this office is truly representative of the requested
records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records letter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of information than that submitted to this office.
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(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). Incident report number btpd04000168 involves juvenile conduct
that occurred after September 1, 1997. It does not appear that any of the exceptions in
section 58.007 apply. Therefore, incident report number btpd04000168 is confidential
pursuant to section 58.007(c) of the Family Code, and you must withhold it from disclosure
under section 552.101 of the Government Code.

We next address your arguments under section 552.108(a) of the Government Code, which
provides:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation or prosecution of crime; [or]

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication].]

Gov’t Code § 552.108(a)(1), (2). Generally speaking, subsections 552.108(a)(1) and
552.108(a)(2) apply to two mutually exclusive types of information held by a law
enforcement agency. Section 552.108(a)(1) excepts information that if released would
interfere with law enforcement, such as information pertaining to a pending criminal
investigation or prosecution. In contrast, section 552.108(a)(2) protects records that pertain
to a concluded criminal investigation or prosecution that did not result in a conviction or a
deferred adjudication. The department states that some of the requested incident reports
relate to pending criminal investigations and some relate to cases that did not result in
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conviction or deferred adjudication. However, the department has submitted only one report
that it asserts is excepted under section 552.108. The department does not indicate if this
report relates to a pending investigation or an investigation that did not result in conviction
or deferred adjudication. Consequently, we find the department has not demonstrated that
either subsection 552.108(a)(1) or 552.108(a)(2) applies to this report. Furthermore, the
submitted report cannot be representative of reports that are excepted by both subsections
552.108(a)(1) and 552.108(a)(2). Thus, the department has not submitted an adequate
representative sample of the requested incident reports. Accordingly, the department may
not withhold the requested police incident reports on this basis. See Gov’t Code §§ 552.301,
.302.

We now address the department’s section 552.103 assertion for the incident reports that are
not excepted under section 552.108. Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

The department has the burden of providing relevant facts and documents to show that the
section 552.103(a) exception is applicable in a particular situation. The test for meeting this
burden is a showing that (1) litigation is pending or reasonably anticipated, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found.,
958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684
S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records
Decision No. 551 at 4 (1990). The department must meet both prongs of this test for
information to be excepted under section 552.103(a).

The department states that some of the requested incident reports relate to pending criminal
litigation. However, the department is not a party to the criminal litigation. Therefore,
section 552.103 is inapplicable.

Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state[.]



Mr. Cary L. Bovey - Page 4

As the submitted incident report does not include any section 552.130 information, the
department may not withhold any information under section 552.130.

In addition, you assert that the written work schedules of the police officers may be withheld
pursuant to section 552.108(b)(1). Section 552.108(b)(1) excepts from disclosure “[a]n
internal record or notation of a law enforcement agency or prosecutor that is maintained for
internal use in matters relating to law enforcement or prosecution . . . if: (1) release of the
internal record or notation would interfere with law enforcement or prosecution.” Section
552.108(b)(1) is intended to protect “information which, if released, would permit private
citizens to anticipate weaknesses in a police department, avoid detection, jeopardize officer
safety, and generally undermine police efforts to effectuate the laws of this State.” City of
Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.).

To prevail on its claim that section 552.108(b)(1) excepts information from disclosure, a
law-enforcement agency must do more than merely make a conclusory assertion that
releasing the information would interfere with law enforcement. Instead, the governmental
body must meet its burden of explaining how and why release of the requested information
would interfere with law enforcement and crime prevention. See Open Records Decision
No. 562 at 10 (1990) (construing statutory predecessor). The determination of whether the
release of particular records would interfere with law enforcement is made on a case-by-case
basis. See Open Records Decision No. 409 at 2 (1984) (construing statutory predecessor).

The department explains the work schedules indicate “the times and number of department
patrol officers in the field within a certain time period.” The department contends such
information “could be used to identify potential weaknesses in the department’s ability to
respond to incidents requiring a police response.” Having considered the department’s
arguments and representations, we find the department has established that release of the
work schedules would interfere with law enforcement. Therefore, the department may
withhold the information pursuant to section 552.108(b)(1).

We now turn to the department’s arguments under section 552.119 of the Government Code,
which provides:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code

. of Criminal Procedure, or a security officer commissioned under Section
51.212, Education Code, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a fire or police civil service hearing or a
case in arbitration; or



Mr. Cary L. Bovey - Page 5

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph exempt from disclosure under Subsection (a) may be made
public only if the peace officer or security officer gives written consent to the
disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety of a peace officer.? Furthermore, a photograph of a peace
officer cannot be withheld under section 552.119 if (1) the officer is under indictment or
charged with an offense by information; (2) the officer is a party in a fire or police civil
service hearing or a case in arbitration; (3) the photograph is introduced as evidence in a
judicial proceeding; or (4) the officer gives written consent to the disclosure.

In this instance, the department has not demonstrated, nor is it apparent from our review of
the submitted information, that release of the images of the peace officers would endanger
the lives or physical safety of the officers depicted. We therefore determine that the
department may not withhold the videotaped images of peace officers pursuant to section
552.119 of the Government Code.

In summary, the department must withhold incident report number btpd04000168 from
disclosure under section 552.101 of the Government Code in conjunction with section
58.007 of the Family Code. The submitted work schedule information may also be withheld
pursuant to section 552.108(b)(1). The remaining submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the

2Peace officer” is defined by article 2.12 of the Code of Criminal Procedure.
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at(877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Tex. Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 (Tex.
App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
-

Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/sdk

Ref ID# 224541

Enc. Submitted documents

c: Ms. Vyki Robbins
P.O. Box 221

Bartlett, Texas 76511
(w/o enclosures)



