ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 25, 2005

Ms. Alison Holland

Olson & Olson, L.L.P.
Wortham Towers, Suite 600
2727 Allen Parkway
Houston, Texas 77019

OR2005-09660

Dear Ms. Holland:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 235096.

The City of Cleveland (the “city”), which you represent, received a request for information
regarding a specific case. You claim that the requested information is excepted from
disclosure under sections 552.101, 552.130, 552.132, 552.136, and 552.147 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, you acknowledge, and we agree, that the city has not complied with the statutory
deadlines prescribed by section 552.301 of the Government Code in seeking an open records
~ decision from this office. When a governmental body fails to comply with the procedural
requirements of section 552.301, the information at issue is presumed public and must be
released unless a compelling reason exists for withholding the information from disclosure.
See Gov’t Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex.
App.—Austin 1990, no writ); City of Houston v. Houston Chronicle Publ’g Co., 673
S.W.2d 316, 323 (Tex. App.—Houston [1st Dist.] 1984, no writ); Open Records Decision
No. 319 (1982). A compelling reason for withholding information is demonstrated where
information is made confidential by other law or where third party interests are at issue.
Open Records Decision No. 150 (1977). In this instance, because sections 552.101, 552.130,
552.136, and 552.147 can provide a compelling reason to withhold information, we will
consider you arguments for non-disclosure.
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However, we must first note that Exhibit K includes a document entitled “Arrest
Complaint/Probable Cause.” Article 15.26 of the Code of Criminal Procedure states “[t]he
arrest warrant, and any affidavit presented to the magistrate in support of the issuance of the
warrant, is public information.” Crim. Proc. Code art. 15.26. Article 15.04 provides that
“[t}he affidavit made before the magistrate or district or county attorney is called a
‘complaint’ if it charges the commission of an offense.” Crim. Proc. Code art. 15.04. Case
law indicates that a complaint can support the issuance of an arrest warrant. See Janecka v.
State, 739 S.W.2d 813, 822-23 (Tex. Crim. App. 1987); Villegas v. State, 791
S.W.2d 226, 235 (Tex. App.—Corpus Christi1990, pet. ref’d); Borsari v. State, 919
S.W.2d 913, 918 (Tex. App.—Houston [14 Dist] 1996, pet. ref’'d) (discussing
well-established principle that complaint in support of arrest warrant need not contain same
particularity required of indictment). Information specifically made public by statute may
not be withheld under any of the exceptions to the Act. See, e.g., Open Records Decision
Nos. 544 (1990), 378 (1983), 161 (1977), 146 (1976). Although the document at issue is
marked “warrantless,” it also indicates that an arrest warrant for the defendant was issued.
Thus, if Exhibit K was presented to a magistrate in support of the issuance of an arrest
warrant, it is public under article 15.26 of the Code of Criminal Procedure and must be
released in its entirety. If Exhibit K was not presented to a magistrate in support of the
issuance of an arrest warrant, we will address it together with the other submitted
information.

Turning to your claimed exceptions, you assert that Exhibit J contains criminal history record
information that is protected by section 552.101 of the Government Code. Section 552.101
excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision” and encompasses the doctrine of common
law privacy. For information to be protected from public disclosure by the common law
right of privacy under section 552.101, the information must meet the criteria set out in
Industrial Foundation v. Texas Industrial Accident Board, 540 S.W .2d 668 (Tex. 1976), cert.
denied,430U.S. 931 (1977). In Industrial Foundation, the Texas Supreme Court stated that
information is excepted from disclosure if (1) the information contains highly intimate or
embarrassing facts the release of which would be highly objectionable to a reasonable person
and (2) the information is not of legitimate concern to the public. 540 S.W.2d at 685. Where
- an individual’s criminal history information has been compiled by a governmental entity, the
information takes on a character that implicates the individual’s right to privacy. See United
States Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749 (1989).
However, the information in Exhibit J pertains only to the arrestee’s involvement in this
criminal incident. As such, Exhibit J is not a compilation of the arrestee’s criminal history
and, therefore, may not be withheld on the basis of the privacy concerns expressed in
Reporters Committee.

You also argue that the name, address and telephone number of the complainant should be
withheld under common law privacy. However, there is a legitimate public interest in
information regarding crime and crime victims. See e.g., Houston Chronicle Publ’g Co. v.
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City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.} 1975), writ ref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (identity and description of complainant,
along with location of crime, are basic information generally subject torelease). Further, you
have failed to explain how the telephone numbers and addresses that you have marked
constitute highly intimate or embarrassing information the release of which would be highly
objectionable to a reasonable person. See Open Records Decision No. 455 (1987) (absent
special circumstances, home addresses and telephone numbers of private citizens generally
not protected under Act’s privacy exceptions). Thus, you may not withhold any of the
names, addresses, or telephone numbers contained in the submitted information under
common law privacy. You also claim that the submitted information contains personal
financial information subject to common law privacy. This office has found that personal
financial information not relating to a financial transaction between an individual and a
governmental body is subject to common law privacy. See Open Records Decision Nos. 600
(1992), 545 (1990). Although you claim that the submitted documents contain personal
financial information, you do not identify which information you seek to withhold on this
basis and, upon review, we found no personal financial information subject to common law
privacy.

You claim that Exhibit Q is subject to the Health Insurance Portability and Accountability
Act of 1996 (“HIPAA”), 42 U.S.C. §§ 1320d-1320d-8." At the direction of Congress, the
Secretary of Health and Human Services (“HHS”) promul gated regulations setting privacy
standards for medical records, which HHS issued as the Federal Standards for Privacy of
Individually Identifiable Health Information. See Health Insurance Portability and
Accountability Act of 1996, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R.
Pts. 160, 164 (“Privacy Rule”); see also Attorney General Opinion JC-0508 at 2 (2002).
These standards govern the releasability of protected health information by a covered entity.
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose
protected health information, excepted as provided by parts 160 and 164 of the Code of
Federal Regulations. 45 C.F.R. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. Open Records
- Decision No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the
Code of Federal Regulations provides that a covered entity may use or disclose protected
health information to the extent that such use or disclosure is required by law and the use or
disclosure complies with and is limited to the relevant requirements of such law. See 45
C.FR. § 164.512(a)(1). We further noted that the Act “is a mandate in Texas law that
compels Texas governmental bodies to disclose information to the public.” See Open
Records Decision No. 681 at 8 (2004); see also Gov’t Code §§ 552.002, .003, .021. We
therefore held that the disclosures under the Act come within section 164.512(a).

ISection 552.101 also encompasses information made confidential by statute.
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Consequently, the Privacy Rule does not make information confidential for the purpose of
section 552.101 of the Government Code. Open Records Decision No. 681 at 9 (2004); see
also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality
requires express language making information confidential). Because the Privacy Rule does
not make confidential information that is subject to disclosure under the Act, the city may
not withhold any of the information in Exhibit Q unless an exception in subchapter C of the
Act applies.

You also claim that Exhibit Q is protected by the Americans with Disabilities Act of 1990
(the “ADA”). See 42 U.S.C. §§ 12101 et seq. Title I of the ADA provides that information
about the medical conditions and medical histories of applicants or employees must be (1)
collected and maintained on separate forms, (2) kept in separate medical files, and (3) treated
as a confidential medical record. As such, the ADA only applies to the medical information
of applicants or employees. Exhibit Q pertains to a criminal case conducted by the city’s
police department and is not information regarding the medical condition or medical history
of an applicant or employee of the city. Thus, the ADA is inapplicable to Exhibit Q and the
city may not withhold Exhibit Q on that basis.

We note, however, that Exhibit Q contains medical information. This office has found that
some kinds of medical information or information indicating disabilities or specific illnesses
is subject to common law privacy. See Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations,
and physical handicaps). We have marked the medical information in Exhibit Q that is
confidential under common law privacy.

You note that the submitted information contains Texas motor vehicle record information.
Section 552.130 of the Government Code excepts from disclosure information that “relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130. In accordance with section 552.130 of the Government Code, the city must
withhold the Texas motor vehicle record information we have marked.

. You also claim that, if the victim applied for crime victim’s compensation, certain personal
information of the victim is excepted under section 552.132 of the Government Code.
Section 552.132 makes confidential certain information held by the Crime Victim’s
Compensation Division of the Attorney General’s Office. However, the information atissue
is held by the city’s police department, not the Crime Victim’s Compensation Division of
the Attorney General’s Office. Therefore, section 552.1 32(b) does not apply. Consequently,
the submitted information may not be withheld on the basis of section 552.132.

The submitted information also contains credit card and other access device numbers.
Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
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collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136. The city must, therefore, withhold the credit card and access device
numbers we have marked under section 552.136.

Finally, you note that the submitted information contains social security numbers.
Section 552.147 of the Government Code? provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Public Information Act
(the “Act”). Therefore, the city must withhold the social security numbers contained in the
submitted information under section 552.147.

In summary, we have marked medical information in Exhibit Q that is confidential under
common law privacy. The city must withhold the Texas motor vehicle record information
we have marked. The city must withhold the credit card and access device numbers we have
marked under section 552.136. The city must withhold the social security numbers contained
in the submitted information under section 552.147. The remaining information must be
released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body

2Added by Act of May 23, 2005, 79th Leg., R.S,, S.B. 1485, § 1, sec. 552.147(a) (to be codified at
Tex. Gov’t Code § 552.147).

3We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
aliving person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

P
IV
José Vela Il

Assistant Attorney General
Open Records Division

IV/kil

| Ref: ID# 235096

Enc. Submitted documents

c: Patricia McQueen
10449 Wolbrook

Houston, Texas 77016
(w/o enclosures)





