ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 7, 2005

Ms. Beverly West Stephens
Assistant City Attorney

City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283-3966

OR2005-10062
Dear Ms. Stephens:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 235735.

The San Antonio Police Department (the “department”) received two requests from the same
requestor for identification photographs of four named current and former department
officers and information and physical evidence related to a closed homicide investigation.
You contend that the request for physical evidence is not a proper request under the Act.
You state that the department does not maintain portions of the requested information.! You
also state that portions of the requested information have been released to the requestor but
claim that the submitted information is excepted from disclosure under sections 552.101
and 552.119 of the Government Code. We have considered your arguments and reviewed
the submitted information.

We begin by addressing the request for physical evidence related to the incident. This office
has ruled that tangible physical items are not “nformation” as that term is contemplated
under the Act. See, e.g., Open Records Decision No. 581 (1990). Thus, we find that any

1The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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responsive tangible physical evidence that is maintained by the department is not public
information as that term is defined in section 552.002 of the Government Code.
Consequently, we agree that the department is not required to release such tangible evidence
to the requestor under the Act. See Gov’t Code §§ 552.002, .021.

Next, we note that the submitted information includes an arrest warrant and supporting
affidavit. The release of this information is governed by article 15.26 of the Code of
Criminal Procedure, which states “[t]he arrest warrant, and any affidavit presented to the
magistrate in support of the issuance of the warrant, is public information.” Crim. Proc.
Code art. 15.26. These provisions make the submitted arrest warrant and supporting affidavit
expressly public. The exceptions found in the Act do not, as a general rule, apply to
information that is made public by other statutes. See Open Records Decision No. 525
(1989) (statutory predecessor). Therefore, the department must release the submitted arrest
warrant and supporting affidavit.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
statutory confidentiality provisions. Prior to its repeal by the Seventy-fourth Legislature,
section 51.14(d) of the Family Code provided for the confidentiality of juvenile law
enforcement records. Prior to its repeal by the Seventy-fourth Legislature, section 51.14 of
the Family Code provided, in relevant part, as follows:

(a) Except as provided by Subsection (¢) of this section, or by Article 15.27,
Code of Criminal Procedure, all files and records of a juvenile court, a clerk
of court, or a prosecuting attorney relating to a child who is a party to a
proceeding under this title are open to inspection only by:

(1) the judge, probation officers, and professional staff or consultants
of the juvenile court;

(2) an attorney for a party to the proceeding;

(3) apublic or private agency or institution providing supervision of
the child by arrangement of the juvenile court, or having custody of
the child under juvenile court order; or

(4) with leave of juvenile court, any other person, agency, or
institution having a legitimate interest in the proceeding or in the
work of the court.
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(b) All files and records of a public or private agency or institution providing
supervision of a child by arrangement of the juvenile court or having custody
of the child under order of the juvenile court are open to inspection only by:

(1) the professional staff or consultants of the agency or institution;

(2) the judge, probation officers, and professional staff or consultants
of the juvenile court;

(3) an attorney for the child;

(4) with leave of the juvenile court, any other person, agency, or
institution having a legitimate interest in the work of the agency or
institution; or

(5) the Texas Department of Corrections, the Department of Public
Safety, and the Texas Juvenile Probation Commission, for the
purpose of maintaining statistical records of recidivism, and for
diagnosis and classification.

(d) Except as provided by Article 15.27, Code of Criminal Procedure, and
except for files and records relating to a charge for which a child is
transferred under Section 54.02 of this code to a criminal court for
prosecution, the law-enforcement files and records are not open to public
inspection nor may their contents be disclosed to the public, but inspection
of the files and records is permitted by:

(1) ajuvenile court having the child before it in any proceeding;
(2) an attorney for a party to the proceeding; and

(3) law-enforcement officers when necessary for the discharge of
their official duties.

Fam. Code § 51.14. Law enforcement records pertaining to juvenile conduct that occurred
before January 1, 1996 are governed by the former section 51.14(d), which was continued
in effect for that purpose. See Act of May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995
Tex. Gen. Laws 2517, 2591. The submitted information portrays as a suspect an individual
who was a “child” at the time of the offense. See Fam. Code § 52.01 (defining “child” for
purposes of title 3 of Family Code as individual who is ten years of age or older and under
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seventeen years of age). Because the submitted information pertains to juvenile conduct that
occurred prior to January 1, 1996, we conclude that it is governed by section 51.14.
However, we note that the juvenile who is the subject of the submitted information was
certified, tried, and convicted as an adult on the charge of robbery. Because the juvenile
defendant in the case was tried as an adult in accordance with section 54.02 of the Family
Code, the resulting criminal trial was not a proceeding subject to the provisions of the Family
Code. Consequently, none of the information pertaining to that charge is confidential under
section 51.14. Accordingly, you may not withhold such information pursuant to
section 552.101 of the Government Code in conjunction with section 51.14 of the Family
Code.

Section 552.101 also encompasses the doctrine of common law privacy. Common law
privacy protects information that is 1) highly intimate or embarrassing, such that its release
would be highly objectionable to a reasonable person, and 2) not of legitimate concern to the
public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). The type
of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. /d. at 683. In addition, this office
has found that some kinds of medical information or information indicating disabilities or
specific ilinesses is excepted from required public disclosure under common law privacy.
See Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical disabilities).
Furthermore, where an individual’s criminal history information has been compiled by a
governmental entity, the information takes on a character that implicates the individual’s
right to privacy. See United States Dep 't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749 (1989). The information that we have marked must be withheld under
section 552.101 in conjunction with common law privacy.

You assert that the photographs of current and former department officers are excepted under
section 552.119 of the Government Code, which provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or
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(3) the photograph is introduced as evidence in ajudicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Gov’t Code § 552.119.2 Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety of a peace officer.® Furthermore, a photograph of a peace
officer cannot be withheld under section 552.119 if (1) the officer is under indictment or
charged with an offense by information; (2) the officer is a party in a civil service hearing or
a case in arbitration; (3) the photograph is introduced as evidence in a judicial proceeding;
or (4) the officer gives written consent to the disclosure. In this instance, you have not
demonstrated, nor is it apparent from our review of the submitted information, that release
of the photographs at issue would endanger the lives or physical safety of the peace officers
depicted. We therefore determine that the department may not withhold the photographs of
the officers pursuant to section 552.119 of the Government Code.

We note that portions of the remaining information must be withheld under section 552.130
of the Government Code.* This section excepts from disclosure information that relates to
a motor vehicle operator’s or driver’s license or permit issued by an agency of this state or
a motor vehicle title or registration issued by an agency of this state. See Gov’t Code
§ 552.130. Accordingly, we conclude that the department must withhold the information that
we have marked under section 552.130.

Finally, we note that the submitted information contains social security numbers.
Section 552.147 of the Government Code® provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act. Therefore,
the department must withhold the social security numbers we have marked under
section 552.147.%

2As amended by Act of April 22, 2005, 79th Leg., R.S., S.B. 148, § 1 (effective May 3, 2005).
3«peace officer” is defined by article 2.12 of the Code of Criminal Procedure.

“The Office of the Attorney General will raise mandatory exceptions like section 552.130 on
behalf of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision
Nos. 481 (1987), 480 (1987), 470 (1987).

SAdded by Act of May 23, 2005, 79th Leg., R.S., S.B. 1485, § 1, sec. 552.147(a) (to be codified at
Tex. Gov’t Code § 552.147).

6 We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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In summary, the department must release the arrest warrant and supporting affidavit pursuant
to section 15.26 of the Code of Criminal Procedure. The department must withhold the
information we have marked under section 552.101 in conjunction with common law
privacy. The Texas-issued motor vehicle record information that we have marked must be
withheld under section 552.130 of the Government Code. The social security numbers we
have marked are confidential and must be withheld under section 552.147 of the Government
Code. The remaining submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

L. Joseph James
Assistant Attorney General

Open Records Division
L))/seg

Ref: ID# 235735

Enc. Submitted documents

c: Ms. Lise Olsen
Special Projects
The Houston Chronicle
801 Texas Avenue
Houston, Texas 77002
(w/o enclosures)





