GREG ABBOTT

December 8, 2005

Mr. Stephen R. Alcorn

Assistant City Attorney

City of Grand Prairie

P.O. Box 53404

Grand Prairie, Texas 75053-4045

OR2005-11023

Dear Mr. Alcomn:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 237694.

The Grand Prairie Police Department (the “department”’) received a request for the personnel
records of a named police officer. You inform us that the department does not maintain
some of the requested information' and that you have released some of the requested
information. We understand you to claim that the remaining information is excepted from
disclosure under sections 552.101, 552.102,552.108, and 552.111 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes, such as section 143 .089(g) of the Local Government
Code. You state that Grand Prairie is a civil service city. Section 143.089 contemplates two
different types of personnel files, a police officer’s civil service file that the civil service

"The Act does not require a governmental body to disclose information that did not exist at the time
the request was received, nor does it require a governmental body to prepare new information in response to
a request. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio
1978, writ dism’d); Attorney General Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3 (1986),
342 at 3 (1982), 87 (1975); see also Open Records Decision Nos. 572 at 1 (1990), 555 at 1-2 (1990), 416 at 5
(1984).
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director is required to maintain, and an internal file that the police department may maintain
for its own use. Local Gov’t Code § 143.089(a), (g). Information regarding alleged
misconduct that did not result in disciplinary action must be maintained in a police
department’s internal file. Pursuant to section 143.089(g), this type of information is
confidential and must not be released. City of San Antonio v. Texas Attorney Gen., 851
S.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied). Documents placed in the police
officer’s civil service file maintained under section 143.089(a) must be released generally
upon request, unless some provision of the Act allows the information to be withheld.
Local Gov’t Code § 143.089(a); Gov’t Code §§ 552.006, .021. Since you state that none of
the submitted records are maintained in the department’s internal file pursuant to section
143.089(g), we presume that these records are maintained in the section 143.089(a) file.
Thus, we will address your claimed exceptions for disclosure.

We understand you to claim the submitted information is excepted from disclosure under
section 552.108, which provides, in pertinent part:

(a) Information held by alaw enforcement agency or prosecutor that deals with the

detection, investigation, or prosecution of crime is excepted from the requirements
of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(b) Aninternal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

Gov’t Code § 552.108(a)(1), (b)(1). A governmental body claiming subsection
552.108(a)(1) or 552.108(b)(1) must reasonably explain how and why the release of the
requested information would interfere with law enforcement. See Gov’t Code
§§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex.
1977). In this instance, the department has not submitted any arguments explaining how
release of the requested personnel information would interfere with the investigation or
prosecution of crime or would otherwise undermine the department’s law enforcement
efforts. Therefore, the department may not withhold the officer’s personnel file under
section 552.108. See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 326-27 (Tex App.—
Austin 2002, no pet.) (police officer’s age, law enforcement background and previous
experience and employment usually not excepted under law enforcement exception); Open
Records Decision No. 562 at 10 (1990) (stating that law enforcement exception does not
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protect general personnel information about a peace officer or information concerning
complaints filed against the officer).

The department also claims section 552.102, which excepts from disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers,
652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled that the test to
be applied to information claimed to be protected under section 552.102 is the same as the
test formulated by the Texas Supreme Court in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976), for information claimed to be protected under
the doctrine of common law privacy as incorporated by section 552.101. Common law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person, and
(2) the information is not of legitimate concern to the public. Indus. Found., 540 S.W.2d
at 685. The submitted information consists of the employment application, background
investigation, and other work-related documents of the named police officer. Since there is
a legitimate public interest in the qualifications and work history of public employees, we
conclude that none of the submitted information may be withheld under common law
privacy. See Open Records Decision Nos. 659 at 5 (1999) (listing types of information that
attorney general has held to be protected by right to privacy), 470 (1987) (public has
legitimate interest in job qualifications and performance of public employees), 455 (1987)
(public employee’s job performances or abilities generally not protected by privacy), 444
at 5-6 (1986) (public has interest in public employee’s qualifications and performance and
circumstances of his resignation or termination), 423 at 2 (1984) (explaining that because of
greater legitimate public interest in disclosure of information regarding public employees,
employee privacy under section 552.102 is confined to information that reveals “intimate
details of a highly personal nature”).

We also understand you to claim that the pre-employment records of the named officer are
excepted from disclosure under section 552.111 of the Government Code. Section 552.111
excepts from public disclosure “an interagency or intraagency memorandum or letter that
would not be available by law to a party in litigation with the agency.” Gov’t Code
§ 552.111. Section 552.111 encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of this exception is to protect advice,
opinion, and recommendation in the decisional process and to encourage open and frank
discussion in the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391,
394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath,
842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that section 552.111
excepts from disclosure only those internal communications that consist of advice,
recommendations, and opinions that reflect the policymaking processes of the governmental
body. See Open Records Decision No. 615 at 5. A governmental body’s policymaking
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functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. The Dallas Morning News,
22 S.W.3d 351 (Tex. 2000) (Gov’t Code § 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995). The
pre-employment records pertain solely to the hiring of this officer, which is a routine
personnel matter. Accordingly, the pre-employment records may not be withheld under
section 552.111.

However, we note that some of the records at issue are medical records, access to which 1s
governed by the Medical Practices Act (the “MPA”), chapter 159 of the Occupations Code.
Section 552.101 also encompasses the MPA, which provides the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). Medical records must be released upon the patient’s signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. Id. §§ 159.004, 159.005. Section 159.002(c) also requires that any
subsequent release of medical records be consistent with the purposes for which the
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990).
Medical records may be released only as provided under the MPA. Open Records Decision
No. 598 (1991). We have marked the medical records that may only be released in
accordance with the MPA. Open Records Decision No. 598 (1991).

Section 552.101 also encompasses section 611.002 of the Health and Safety Code. Mental
health records are confidential under section 611.002. This section provides in part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.
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Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a “professional” as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. See id. § 611.001(2).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain
individuals. See id. §§ 611.004, 611.0045; Open Records Decision No. 565 (1990). We
have marked the information that is confidential under section 611.002. The submitted
mental health records may only be released in accordance with sections 611.004 and
611.0045.

Section 552.101 also encompasses the Family and Medical Leave Act (the “FMLA”),
section 2654 of title 29 of the United States Code. Section 825.500 of title 29 of the Code
of Federal Regulations identifies the record-keeping requirements for employers that are
subject to the FMLA. Subsection (g) of section 825.500 states the following:

[r]ecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files, and if ADA 1is also
applicable, such records shall be maintained in conformance with ADA
confidentiality requirements . . ., except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and '

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). We have marked the submitted information that is confidential
under the FMLA. None of the release provisions of the FMLA apply to this information.
Thus, we conclude that the department must withhold the information subject to the FMLA
pursuant to section 552.101.

The submitted records also contain information excepted from disclosure under section
552.117(a)(2). Section 552.117(a)(2) excepts from disclosure the current and former home
addresses and telephone numbers, social security numbers, and family member information
of a peace officer regardless of whether the officer requested confidentiality under



Mr. Stephen R. Alcomn - Page 6

section 552.024 or 552.1175 of the Government Code.? We have marked the information
that must be withheld under section 552.117(a)(2).

We note that the personal references in the officer’s application may be excepted under
section 552.1175 of the Government Code, which provides, in relevant part:

(b) Information that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public under
this chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(b). The personal references in the officer’s application contain the
home telephone numbers and home addresses of peace officers who do not work for the
department. If these individuals are currently licensed peace officers who elect to restrict
access to this information in accordance with section 552.1175(b), the department must
withhold the information under section 552.1175. If the department does not receive the
appropriate elections, this information must be released.

We note that the submitted information contains Texas motor vehicle record information.
Section 552.130 of the Government Code excepts from disclosure information that “relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130. In accordance with section 552.130 of the Government Code, the department
must withhold the Texas motor vehicle record information we have marked.

Finally, the submitted information also contains a military discharge record. Section 552.140
of the Government Code provides in relevant part:

(a) This section applies only to a military veteran’s Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a governmental body on or
after September 1, 2003. ‘

2«peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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Gov’t Code § 552.140(a). Section 552.140 provides that a military veteran’s DD-214 form
or other military discharge record that is first recorded with or that otherwise first comes into
the possession of a governmental body on or after September 1, 2003 is confidential for a
period of seventy-five years and may only be disclosed in accordance with section 552.140
or in accordance with a court order. See Gov’t Code § 552.140(a), (b). You do not indicate
when the department first came into possession of the submitted DD-214 form. Therefore,
if this form came into the department’s possession on or after September 1, 2003,
we conclude that the department must withhold this information under section 552.140.

Otherwise, the form must be released, subject to the markings we have made under
section 552.117(a)(2).

In summary, we have marked the portions of the submitted information that constitute
medical records that may only be released in accordance with the MPA. The department may
only release the submitted mental health records if the requestor has aright of access to them
under sections 611.004 and 611.0045. The department must withhold the information
subject to the FMLA pursuant to section 552.101. We have marked the information that
must be withheld under section 552.117(a)(2). Some of the submitted information may be
subject to section 552.1175. In accordance with section 552.130 of the Government Code,
the department must withhold the Texas motor vehicle record information we have
marked. If the military discharge form came into the department’s possession on or after
September 1, 2003, we conclude that the department must withhold this information under
section 552.140. Otherwise, the form must be released, subject to the markings we have
made under section 552.117(a)(2). The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
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Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.w.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

José Vela Il
Assistant Attorney General
Open Records Division

JV/sdk

Ref: ID# 237694

Enc. Submitted documents

c Mr. Brian J. Guerra
The Coffey Firm
4700 Airport Freeway

Fort Worth, Texas 76117
(w/o enclosures)





