
Ms. Cary Grace 
Assistant City Attorney 
La\\, Departnlelit 
City of A~lstili 
P. 0. Box 1088 
Austin, Texas 78767-8828 

G R E G  A B B O T T  

Dear Ms. Grace: 

You ask whethercer ta i~~ informatioii is sul>ject to requiredpliblic disclostireunder tlie P~iblic 
Infornration Act (the "Act"), ellaptel- 552 of the Gover~ l i l l e~~t  Code. Yoiir request \vas 
assisiied ID# 264991. 

The City ofAustiri (thc"city") rccei~7ed a req~iest for i~iformatio~i regardiiigco~?lpIaiiits abotii 
po\ves outages or other quality or reliabilit),pr-oblenrs fi-om conln~ercial custoii1ei.s of Austiii 
Eiiel .~y during tlre past 12 iiio~itlis. Yoti state that yoti have released soiiie of 11ie reijucsted 
infor~liation, but clairu [hat the submitted inihriiratioil is excepted SI-om discios~~r-e iiridei. 
sectioii 552.107 oftlie Governnieiit Code. L\'c )la\-c consicie1-ed tile esceptioin yoti claiiii and 
reviewed tlie submitted iiifomiation. 

You claim that the submitted infom?ntioil colisists ofattosiiey-client comiiiiinieatioiis siil?ject 
to sectioii 552.107 o f t h c  Goveriiiiicnt Code. Scciion 552.107 protects infoi-nnatioli that 
collies \i;itlrin the attorney-client privilege. W1ie11 assertiiig the attoi-iiry-client pi-itilcfe, n 
govern~iiental body lias the b~lrtlcii of pi-ovidiiig the necessary fricts to de~iioiisti-nlc tile 
clcniciits of the privilege i i i  order to \\,itIiiioId tile i~~ ibr i~ ia t ion  at issnc. Scc~ Opeii ilecords 
Dccisioii No. 676 at 6-7 (2002). First, a govcrnirleiitol body iliiist den?onsiraie tliat tlic 
iiiforiuatioir coiistiti~tes or docilnlei~ls a co~iini~niic;itioir. lii. at 7. Secoiid, rllc 
coiiiiiluilication niust have hceii madc "for- the piirl~osc of fincilitating tlic I-eiiditioii of 
piofessional legal seruices" to the clieiit govern~ile~ital body. Sci: Trs. R. E ~ J D .  503(b)! I). 
The privilege does not apply \\,heti aii aito1-iiey or representative is involved iir soiiic capacity 
other than that of providing or facilitziti~rg pi-ofessional legal ser\rices to tlie clieiit 
gavel-nniental body. See In  re Te.ici.s F(~i.iiieni. li1.7. i:.~c/z., 990 S.W.2d 337, 330 (Tex. 
Ap11.----Texai-kana 9 o r  proceeciiiig) (attoriiey-cliei~t pri\,ilege does iror app!!. if 
altoi-iiey acting i i i  capacity otlici. l!);iii !!la! ofiiitoiiir)'). Gover~iiii~'iltaI ilttoir1c)'s ofieil ;lCt i l l  

cajlacities other than tliot of'pi-ol~ssioiiiii legal ctiiiirsel, s ~ ~ c l i  as ;itIi~riiiistrnto~-s~ iii\cstigatori. 



or iiiaiiagers. Th i~s ,  tire mere fact tliat a con~~ir~inicatioii  involves an attorticy for- tlic 
governiirent does not demoiislrate this elciiieirt. 

Thirtl, tile privilege applies oiily to comii~iinications bet\\'eeri or- amoiig clients. clieiit 
represuitaLives, la\vycrs, a n d  laivyci- repi-cscntatives. See TEX. R. E\'!D. 503(b)(l ) (A) .  (B).  
) D )  ( E )  Tliiis. a govei.cii~iciitaI bod!. ii~iist infoi-iri tliis oi'licc of tile identitics ;11id 
cnpacities oftlie individiiais to \vIioiii ciicli coiiiiiiii~~ic;~tim at issiie 1i;is bccii inade. Lastly, 
llie atloriiey-client privilege applies only to a coi~fitiortitrl coiriiuiinicatioir, iii. 503(b)l I ). 
ineaiiing i t  ivas "not ititended to be disclosed to third persoiis other than tliose to \vlioni 
disclos~ire is made in iiirtherance oftlie reiiditioii of  professioiial legal services to the clieiit 
oi- those reasoioably iicccssai-y for tlie ti-aiisiriission of  the coiiiiniinication." I d .  503(;1)(5). 
Wiietlrer a commiinication lucets tliis definition ciepencls on tile iiiictif o f the  pai-ties involved 
;it tlic time tire iiiformatioii \vas coini:iiiiiicatcd. See Oshorile 1,. Jo/iiic.oii, 054 
S.\i'.LcI 180, IS1 (Tcx. Apj~.-- \Y;~co 1997, iio \\.irit). L~loreovei-, ~ ~ C Z I L I S O  ti?? clieiit iiiay elect 
to \vaivc tiic p~.i\.ilegc at aiiy tiiiii., :I ~o\~ci.iiiiicii~:rl body iiiiist csplaiii iliat tlie coiilidciitiality 
iii':i coiiiniiiiiicatioii lias been inaiiit:iiiictI. Scctioii 552. !07(! )  zciici-ally exccj>t.; ; r i i  ciitire 
~~ii i i i i i i i i ic;~~ioii  lliiit is clc~iioii~ii.i~tc~i to be i)i.ote~ted by t11c attoiiicy-clieiit pi-i~.ilesc uiilcss 
otliei-\vise \vni\.ed by tlie yo\,ci-i~~iieiital hotly. See Mitie V. i>eSli(tzu. 922 S.\i7.2d 020. 023 
(Tux. 1996) (pi- i~iiegc exiciids Lo ciitire coin~iriiiiication, iiicludinz Lhcts contaiioed therein). 

Yoii ciaiiii t l ia~ thc siihniitted ii~i'oriiiatinii "coiisiits ofcoiiiideiitizrl coiiimiiiiicatioiii b c t i s ~ ~ i i  
;iiiil aiiioligst Austiir ll'irergy's t l c ~ ~ u t y  gciieriil manager, a sciiior assistaiit city nitpi-ilcy, tlie 
city iiianager. and otlicr Ai~stiii i:iicigy stzlil:" Yoii stale tliat tlie piirposc 01 '  tlie 
coiiii~iiinicatioi~s was to facilitate liie i.eiiditioii of  legal services. Yo11 also state that the 
confiOei?riality of the eonimuiiicatior~s iias beeii iiiaintained. Rased 011 yoiir repi-eseiitations 
aird our revie\\. of  the s i ~ b ~ i ~ i t t e d  iii(bri~?ation, we agree that the siibiiiitted iiil'oi-matioil 
coiistitutes confidential coir?~r~iiiiicaiioiis bet\veeii privileged parties. Accoi-diiigly, tiic 
siibiiiitted iiiforniation 111ay be \\~itlilicld piirs~iaiit to scctioii 552.107. 

'Tliis Iettci-i-iiling is lii~iited to tlic pal-ticiilar I-ecoi-ds at issue iii this reijiiest and liiiiitcd to tile 
iiicts as pi-cseiited to its: tlici-ci'ore. lliis riiliiig rnust not be rclicd iipoii as a prcvioiis 
iletci-iiiiiiation regardiiig aiiy oilier sec~rc i .~  01. ;liiy otilei cii.c~iinstaiices. 

'l'liii r i i l i i i~  trigsers impoi-tairt deadliiics regarding the riglits aiiti 1-csl?oi?sil~ilitics of tile 
p\ci.iiiiiciital hody atid of tiic I-rqi~cstoi-. 1:oi- cxaiiiple, govei.iiineiital hotlies ai-c 111-c>iiibitctl 
i'i-oiii asking tiie attoi-iicy gciiili-a1 to I-ecoiisiiler ilris ruliiig. Ciov't Code 3 552.301(1). l l~t l i t !  
goveriiiiiciit;ll hody \vaiits to clialieii~i. Lliis I-iiliiig. t l ~ e  go~~criiniciital body iiiust appeal by 
1- 8 i i ~ , ~ g  siiit i i i  7'r;ivis C'oiiiit). \vitiiiil 30 c;ileiid:ii. tiiiys. / t i .  $ 552.324(b). I i i  oi-tiei- t i ,  gel thc 
kill heiielit oi's~icli a11 ;1!?11c:1l. ilic ?ovci-iiiiiciitiil body niiist filc suit \\,iiliiii 10 calcirtlai- clays. 
it/. 8 552.353(h)(?). ( c ) .  li'tlir yo\~eri~irici~t;~l  body clocs not appeal tliis riiling and the 
govet-iiiiieiiral hody does iioi coniply \villi it. ti~cii botli tile rcqiicstor 2nd tile attoi-ncy gci?ci.al 
!iaj,c tlie riglit to file siiii agiiiiist tlic ~ ~ \ ~ ~ i . i ? i i i e i i t a l  body to ciifoi-cc tllk rii!iil$. i t / .  

552.321(o). 
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I f  this rtili~ig I-equires tlie go\.esnn?ci?t;il body to release all or part of the I-cqucstcci 
iiil'uriiiatioii. ilie goveiniiicntai hotly is I-eslxiiisihlc for t;iI;i~ig llie ~ic.xt stcp. Based 011 t i i t  

statute. tlic attorlicy gciicral erpccts illat. Lipon rcceiviiig tliis I-uliiig. ilie go\~cri~iiici~t;il hotly 
\vi!l either  release [Iic public rtcortls proiiiptly pursiiant to seclioii 552.22 1(n) of !lie 
Govcriinieiit Code or file a Iaivsuit clialiei~giiig this I-uling p~irs~iaiit to section 552.323 oftlic 
Govemriient Codc. I f  the goveri1niental body fails to do one of these things, tile11 the 
seqriestor slioiiid report that fail~lsc to the attoiney general's Open Goveriiment 13otliiie. toll 
fi-ee, at (877) 673-6539. The requestor niay also tile a coniplai~it with the district or coniity 
attol-ncy. I(/. $ 552.3215(e). 

I f  this rciliiig reqiiires or permits tlic goveriiiiicntal body to \vitiiliolil nil  oi- sotile of 111c 
~qiri.teci iiilbrn~atioii, ?lie rcijiiesior cnii appe;!l that dccisioii hy siiiiig tile govei-iiii~eiitcii 
body. Iti. 5 552.32 l(a); Te.~ii.r /lei> ' I  c~fl'iib. St?Ji.f,~, t'. Gilhi.etiili. 812 S.LV.2d 408, 4 1 1 
(Tes. Apt?.--Atisti11 1992, no writ). 

Please remember that under the Act the release of information triggers certaiil procedures 
for costs and charges to tlie requestor. Ifrecords are reieascd in cornpliar?ce with this r~liing, 
be sure tllat all charges for the i~iibi-riiatioii a!-e at or below tile legal a n i o ~ i ~ i t s  Q~restioils oi- 
coiiiplairits about o\.ei--ciiargiilg iiiiist be directed to 1-lad:issah Scliioss at [hi: Oflice of t l i t  
Attorne>l (ieni'ml at ( 5  12) 475-2497. 

1i' !lie govci-iiiiieiitai botly, tile I-ciliics!oi-. or  n11). orl?ci. pci-soil 1 1 ; i  cjiicstioiis or coiiiniciits 
about this riiliiig, they iiiay contact our oiiicc. Altlioiigli tliei-e is iio statiiloi-y deadlii1e foi  
coiltaciing us, the attorney geiiei-a1 prefers to receive aiiy coni~i?ents ~vitliin 10 calciidai-days 
of tlie date of this riiliiig. 

Josh \'el21 111 
Assistsiit Attorney Geiieral 
01x11 Records Divisioii 

C :  \T i - .  Kirk Latitiidorf 
Aiistiii Ai~ierica~i St>iicsninii 
1'. 0. 130s 670 
Austin, Texas 78767 
(\v:o rilcloslists) 


