
The ruling you have requested has been modified pursuant to a
court order.  The court judgment has been attached to this
document.



ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

November 16,2006 

Ms. Mary D. Marquez 
Capital Metro Transportation Authority 
2910 East Fifth Street 
Austin, Texas 78702 

Dear Ms. Marqnez: 

You ask \vhether certain information is s~tbject to required public disclosure under the Public 
Inforn~ation Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 264840. 

The Capital Metro Transportation Authority ("Capital Metro") received four requests for the 
proposals received for RFP No. I0491 3 Intelligent Transit Systems. You claim that portions 
of the submitted information are excepted from disclosure under sections 552.136 and 
552.139 of the Govemment Code. You also indicate that release of some of the submitted 
information may implicate the proprietary interests of INlT innovations in Transportation, 
Inc. ("INIT"), Orbital Sciences Corporation ("Orbital"), Siemens VDO Automotive 
Corporation ("Siemens"), and Trapeze Software Group ("Trapeze"). Accordingly, you 
inform us, and provide documentation showring, that you notified INIT, Orbital, Sie:-riens, and 
Trapeze of tile request and of their right to submit arguments to this office as to why the 
information at issue should not be released. See Gov't Code 5 552.305(d) (pen~~itting 
interested third party to submit to attorney general reasons whyreq~rested information should 
not be released); see aiso Open Records Decision No. 542 (1 990) (determininy that statutory 
predecessor to section 552.305 permits governmental body to rely on interested third party 
to raise and explain applicability of exception to disclosure in certain circums~ances). We 
have considered the exceptions ciainled and reviewed the sitbmitted information.' 

' We assume that the sample of records submitted to this office is truly representative of the reiluested 
records as a \\iholc. See Opcn Records Decision Kos. 499 (1988), 497 (1988). This open records Iettcr does 
not reach. and therefore does not authorize the withholding of, ariy other requested records to thc extent that 
those records contain substantially different types of inforn~ation than that subnutted to this office. 
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Siemens raises exceptions under the federal Freedom of Inforn~ation Act ("FOIA). See 5 
U.S.C. 5 552. We note, however, that FOIA is applicable to information held by ail agency 
of tile federal government. In  this iiistancc, the information at iss~ie \\.as created for, anti is 
iiiaiiitained by Capital bleti-o, \vhich is si~bject to the state laivs of Texas. Sei) Attorney 
Geiieral Opiiiion MLV-95 (1979) (FOl,l\ exceptioi?~ apply to federal agencies, not to state 
ageiicies); Open Records Decisioii Nos. 496 (l988), 124 (1976); see ciiso Open iZecords 
Decision No. 561 at 7 n 3 (1990) (11otii1g that federal ai~thoritics tilay apply coi~fidei~tiality 
principles found in FOIA differently from way ill which such principles are applied under 
Texas open records law). Accordiilgly, Capital Metro nrny not \\.itiiiiold any of the 
sub~ilitted inforination iriider FOIA. 

Siemens aiso raises section 552.102 ofthe Government Code. Sectioii 552.102(a) excepts 
kom public disclosure "inforinatioi~ in a personnel file, the disclosiire of' which \iSould 
constiti~te a clearly unwarraiited in\:asion ofpersonal privacy[.]" Gov't Code 5 552. 102(a). 
This exception is applicable only to iiiformation that relates to public officials and 
ernj~loyees. See H u b e ~ f  v. l-(Nt;ie-fI~~iiiic Tcr. Nen.s~~n/lers, Itic., 652 S. W.2d 546; 549-5 1 
(Tex. App.-Austin 1983, writ ref  d n.r.e.) (addressiiig statutory predecessor to Gov't Code 
8 552.102). Because the s~~biiiitted inforillation relates to employees of private entities, 
Capital Metro may not withl~old aiiy iiiihrn~atioi~ under section 552.102(a) o f  tlie 
Government Code. 

Sie~i~eiis  aiso I-aises section 552.104 of the Governii~ent C:ode. Scctioii 552.104(a) excepts 
fi-0111 piiblie disclosiire "informatioil that, if released, would give advantage to a coiiil~etitoi- 
or bidder." Gov't Code $ 552. 104(a). This exceptioit protects tilt: coinpetitivc interests of 
rover~imental bodies. not rile proprietary iiitcrcsts ofprivate pni-ties siicl~ as Sieii~ens. See " 
Ope11 Records Dccisioii No. 592 at 8 (1991) (discussing statutoi-y prcdccessoi-). Thus, 
becacise Capital Metro does not clai~li this exception, Capital Metro inay not \vithliold any 
iiifoi-niation under scctioi~ 552.104 of llic C;oveniillei~t Codc. 

INIT, Orbital, Sicmeils, anti Ti-apeze ail claiiii tliai portions oi*tlieir i~iforii~;itioti ai-e cxcei~ted 
from disclosure pursuant to section 552.1 10 of the Govcrnnle11t Code. Seclioii 552.1 10 
protects tile proprictary intel-csts of j3rivatc pal-ties by excepting froni disclosui-e t\vo types 
orii~fonliation: trade secrets aild conimercinl or- liiiailcial iiil'orn-iatioii the release of\vhich 
woi~ld cause a third party siibstaiitial competitive harm. Go\r't Code $ 552.1 10. 

Scctioil 552.1 10(a) of the Governiiiei~i Code e.xcepts frotii disclosiire "[a] tredc secret 
ohtaiiied froil1 a person atid pi-iirilegcti or coi~f~tieiitial by statute orjiidicial clecisioii." Gov't 
Codc $ 552. IlO(a). Tlie Texas S ~ i p r c ~ r ~ e  Coui-t has adoi>ted the dcfinitioii oftradc sccrct 
f~.oiii sectio11 757 of tlie Restaleiiient of Torts. I!,& Corii. v. Hidiiies, 3 14 S.W.2d 763 
(Tex. 1958); .sceni.to Open llecords Decisioi~No. 552 at 2 (1990). Sectioii 757 pi-o.iritlcs that 
a trade secret is 
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over competitors who do not k i ~ o w  or use it. It may be a formilla for a 
cheniical compound, a process of niairufact~~ring, treating or preserving 
materials, a pattern for a machine or other device, or a list of  ciistomers. I t  
differs roni other secret infornlation in a business . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business. . . . A trade secret is a process or device for coiitinuous use in the 
operatio~r of the business. . . . [It may] relate to tlie sale ofgoods or to other 
operations in the business, s r~ch  as a code for determining discounts, rebates 
or other concessions it1 a price list or catalogue, or a list of  specialized 
cnstomers, or a metliod of bookkeeping or oilier office managenlent. 

REST~ZTELIEXT 01: T O J ~ T S  $ 757 cnit. b ( 1939); see niso fli!fliiic.s, 3 14 S.\V.2d at 776. lii 
determining whether particular informati011 const i t~~tes  a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restaten~ent's list of  six trade 
secret factors.' RESTATEMENT OF TORTS S 757 cmt. b (1939). This office has held that if 
a govenimental body takes no position with regard to tlie application of the trade secret 
branch ofsection 552.1 10 to requested inforniation, we must accept a private person's claim 
for exception as vaiid under that branch if that person establishes a priii2ci.fbcie case for 
exception and no argir~nent is s~thlnittcd that rebuts the clainl as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990). I-Iowever, we cannot concl~tdc that 
section 552.1 lO(a) applies ~tnless it has been sllown that the information nreets thedclinition 
o f a  trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1983). 

Section 552.1 10(b) protects "[cjornnrercial or financial information for which it is 
demonstrated based on specific factual evidence that d isc los~~re  would cause substantial 
competitive harm to the person fl-oiii ~vliorn the infom~ation \\,as obtai~led/.]" Gov't Code 
$ 552.1 10(b). This exception to disciosure requires a specific fact~lal or eviclcntiary 
showing, iiotconcliisory orgeneralized allegations, illat substantial coiiipetitive injury \~oi i ld  
likely result froiir release of the infornlation at issite. Gov't Code 9 552.1 10(b); see iilso 
c\iltioiiiil Pniks & Coi~servcit io~~ A.S.Y'II I,. cWoi.toii. 498 F.2d 765 (D.C. Cis. 1973). 

' T I I ~  ilestntenient o?'Tor:s lists tlic fbilowing six factors as iiidicin ofwlictlier iii?oi-iiiatioii consti:iites 
a ti-;ide secret: 

( I )  tile extent to wilich tlic iiifi>rniatioii is k~ionii oiitsidc oi'[tlic coiiipaiiy]: 
(1) tlic cstciit to ii.i:icIi i i  i s  ki:oiin by ci~iployscs ;iiid otlicr in\oivcd i i i  [ilit co~iij)i~~iy's] 
biisiiicss; 
(3) tlic extent ofnicasiircs taken by [riic coriipanyj to guard the secrecy of i l iu iiiforiiiaiioi~: 
(4) tlie valiie of tile iirforinatioii to [rlic coiiipany] and [its] conipctitors; 
(5) :lie amoiint ofe?fort or iiioncy cspeiidcd by [tlic conipaiiy] i n  dcvelopiiig :lie inforiiiotioii; 
(6) the etlseordifficulty with \viiicii tile iiiforiiiatioii coiiidbe properly acqiiii-cd or duplicated 
by o:hers, 

Restatciiiciit of Torts, 8 757 cinr, b (1939): .see o/.so Opcii ilecords Decision Nos. 319 at 2 (i'iS2). 306 at 2 
(1982). 255 at 2 (lL180). 
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Having considered the argiirneiits subniittcd by INIT, Orbital, Siemens, and Trapeze and 
revie\ved the information at issue, we conclude that INIT, Orbital, Siemens, and Trapeze 
have all failed to make apritnn,fncie case that any of the submitted information constitutes 
a trade secret. However, we firid that INIT, Siemens, and Trapeze have demonstrated that 
release of portions of the information at issue \vould cause those companies substantial 
competitive harm. Accordingly, we have marked the subiiiitted information that must be 
\vitliheid ~lndersection 552.1 lO(b). IIo\vevci-. we coticlilde that INIT, Orbital. Siemens, and 
Trapeze, have made oiily coiiclusory allegations arid have provided no specific factual or 
evidentiary showing to support their :illegations that release of the remaining iitfort~-iation at 
issiie \voitld caiise sitbstantial competiiive iiijiiry. See Gov't Code $552.110; see czlso, e.g., 
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure o f  comnicrcial o r  
financial information, party must show by specific factual evidence, not coiicl~lsory or 
generalized allegations, that release of requested information \voiiId cause that party 
substantial competitive harm), 552 at 5 (1990) (party n1~1st establislipritirnfiicie case that 
infortuation is trade secret), 509 at 5 (1988) (because costs, bid specificatio~is, and 
circumstances would cliangc for f~ititre conti-acts, assertion that release ofbid proposal iiiiylit 
give co~lipetitor unfair adva~itage oil iilt~ire coiitl.ncrs is too speculative), 319 ;it 3 ( 1982) 
(iiifortiiatioti relatins to 01-gaiiizatioii and poi-soniiel, market stlidics. qi~aliticatioiis, and 
lxicilig not ordiiiariiy excepted froni disclos~ire under statirroly pi-edecessor to 
section 552.1 10). F~irther, we note that pricing i~iforniatioii o f a  \viiinitig bidder is generally 
not excepted under section 552.1 iO(b). See Open Records Decision No. 5 14 (1988) (public 
lias interest in knowing prices charged by government contractors). See generniiy Freedom 
of Information Act Guide c91 Privacy Act Overview, 219 (2000) (federal cases applying 
analogous Freedom of lnforniation Act reasoning that disclos~ire of prices charged 
eoveriirnent is a cost of doing biisiiiess with goveriiment). Moreover; we believe tile public '. 
lias a strong interest in the release of prices i i i  government contl-act awards. .Sw  Open 
Recol-ds Decision No. 494 (1988). 

Y o ~ i  ge~ierally raise scctioli 552.136 of the Governnient Code, \vhich provides as follows: 

(a) In this section, "access devicc" means a card, plate, codc, account 
number, personal idciitificatio~i n~ii-nber, electronic serial niimber, mobile 
identification niimber, or other tciccomm~inicatio~is service, eqitipiiient, or 
instriinicnt identifier or means ofacco~int access that nloiic or in  co~~.jiinclion 
\\,it11 aiiotlicr acccss device niay l x  ltseii to: 

(1) obtain iiioiicy: gooils, scrviccs, or aiiotiici- tliing of valiic: oi 

(2) initiate a iransfei- of'fiiiids otlier than a transii-I- originaled solciy 
by paper instrument. 

(b) Not~vitlisf;~ndiiig any otlrer provision ofthis chapter, $1 credit card, debit 
card. charge card, or acccss dcvicc iiiiriiber that is collected. assciiibled. 01- 

maititaiiied by or for a gover-iiiiiciital body is co~ifideritial. 
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Gov't Code 552.136. However, you have failed to establish that any of the s~ibmitted 
information constitutes an access device number for purposes of section 552.136. 
Accordingly, none of  the submitted infornlation may be withheld under 552.136 of the 
Government Code. 

You also generally raise section 552.139(a) of the Governn~ent Code for some of the 
submitted information. Section 552.139(a) provides the folIo\ving: 

(a) Information is excepted from the requirements of Section 352.021 if i t  

is iilforniation that relates to computer network security or to the design, 
operation, or defense of a computer network. 

Gov't Code $ 552.139(a). Upon review, lio\vever, we find that you have not provided any 
arg~nuents demonstrating that any ofthe submitted information relates toconlpirter net\irork 
sectirity or to the design, operation, or defense of a computer network, nor have you 
identified any of tlie inforiliation to which this exception might apply. See id. 
$$ 552.301(e)(1) (requiring the governniental body to explain the applicability of the raised 
exception), 552.301(e)(2) (requiring the governniental body to "label the subniitted 
inforniation to indicate which exceptions apply to which parts of the copy"). Accordingly, 
Capita1 Metro may not withhold any of the submitted infomration under section 552.139. 
Id. 

Finally, we note that portions of the rcm:liniiig infoi-mation appear to be protected by 
copyright. A custodian of public records iiiiist coniply \vith tlie copy!-ight la\v ant1 is not 
rcq~lired to f~trnisli copies of records that are copyrighted. Atton~ey General Opinioi~ 
JM-672 (1 987). A governmental body nlust allo\v inspectioil ofcopyi-ighted materials unless 
an exception applies to the inforniation. Icl. If a n~ember  ofthe public \vishes to niake copies 
of copyrighted materials, the person must do so  ina assisted by the governmental body. 111 
making copies, the ~i iemberof t l~ep~ibl ic  assumes the duty ofcon~pliaiice \with the copyright 
law and the risk of a copyright iiifriiigerncnt suit. See Open Rccords Decision No. 550 
( I  990). 

I n  siiiiiniary, the informatioii we liave nlarlced pursiiant to scclion 552.1 10 of the 
Government Code ~ i i ~ l s t  bc ~vitiiheld. The ren~aining subniitted iniitrn?atioi? Innst bc 
rclcased; however, in releasing iiiihr~iiatioii that is protected by copyright, Capital Metro 
niitst comply with copyright law. 

This lctler ruling is limited to the particular records at issue in this request and limitcd to the 
facts as presented to us; therefore, this I-uling niust not be relied upon as a previous 
detei-niinrrtion regarding any othcr I-ecords or any other circcimstances. 

This riiling triggers important deadliiies iregarding the rislits and 1-espoirsibiiities of tiic 
govci-nnlciital body and oi'thc requilstor. For e n ~ n p l c ,  go \ . e r r i~~~c i~ ia !  bodies arc j~t'o1iibili.d 
frorii asking thc attorney general to rccoiisicier this ruling. Gov't Code $ 552.301(f). lftlie 
go\,et-i~niental body wants to challenge this ruling, the goveriimeiital body must appeal by 



Ms. Mary D. hlarquez - Page 6 

filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of s ~ ~ c h  an appeal, the governn~ental body must file sttit within 10 calendar days. 
I .  552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it; then both the requestor and the attorney general 
have the right to file suit against the governtnental body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governn~ental body to release all or part of the reqiiested 
information, the governmental body is respoiisible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this riiling, the governniental body 
will either release the p~iblic records proniptiy pursuant to section 552.221(a) of the 
Goveriinieiit Code or file a lawsuit challeiiging this riiling pursuant to section 552.324 ofthe 
Gorwument Code. If tlie go\,erntiiental body Sails to do one of these things, then tlie 
requestor should report that failui-e to tlre attorney genet-al's Opeit Gor'ei-iinient Hotline, toll 
free. at (877) 673-6839. The requestor tilay also file a complaint wit11 tlie district or county 
attotliey. Id 6 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the goveriiiiiental 
body. Id. 5 552.321(a); T m s  Drp't oj'Pirb. Safe@ v. Gilb.enth, 842 S.W.2d 408, 41 1 
(Tes. App.-Austin 1992, no writ). 

Please remember titat under the Act tlie rclcase of information triggers certain pi-ocedures 
for costs and charges to tlic requestor. If records are released in conipliatice with this ruling, 
be sure that all charges for the inforniatioii are at or below the legal amounts. Questions or 
complaints aboi~t over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the gove~nniental body, the requestor. or any other person has qiiestions or coiiiiiieuts 
abour this ruling. tllcy iiiay contact oils oflicc. Aliliougli tliere is no statutory deadliiie Sot- 
coiitactitig cis, tire attorney geiiei-a1 i)i.eli)rs to ~reccive any conin?eiits \r.itlrin i 0 ct~ierrdai- tlays 
ofrite date of tliis ruling. 

lh~msey d. Abasca 
Assistant Attorticy Geiiei'al 
Ope11 Records Ilivisioii 
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Ref: ID# 264840 

Enc. Submitted documents 

c: Mr. Rob Bryans 
Trapeze Software Group 
5800 Explorer Drive, 5'" Floor 
Mississauga, Ontario 
L4W 5L4 Canada 
(wlo enclosures) 

Mr. Gregory W. Tomsic 
Trapeze Software Group 
5800 Explorer Drive, 5"' Floor 
Mississauga, Ontario 
L4W 5L4 Canada 
(W/O enclosures) 

Mr. Mark Dennison 
Trapeze Software Group 
5800 Explorer Drive, 5"' Floor 
Mississauga, Ontario 
L4W 5L4 Canada 
(wlo enclos~tres) 

Mr. Roland Staib 
INIT Innovations in Transportation, Inc. 
1400 Crossways Blvd., Suite 1 10 
Cliesapeake, Virginia 23320 
(wlo eiiclosures) 

Mr. Lawerence G. Cohen 
Vandeventer Black, L.L.P. 
500 World Trade Center 
Norfolk, Virginia 235 10 
(wio enclosures) 

Ms. Ann Nicklas 
Orbital Sciences Corpoi-ation 
7 160 liiverwood Drive 
Columbia. Maryland 21046 
(wlo enclosures) 
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Ms. Jane Webre 
Scott, Douglass & McConnico, L.L.P 
One American Center 
600 Congress Avenue, I 5"' Floor 
Austin, Texas 78701-2589 
(W/O enclosures) 

Mr. Christian Seller 
Siemens VDO Automotive Corporation 
5625 Rockwell Drive, NE 
Cedar Rapids, Iowa 52402 
(wio enclosures) 

Mr. Gregory B. Erbe 
Siemens VDO Automotive Corporation 
5265 Rockwell Drive NE 
Cedar Rapids, Iowa 52405 
( d o  ei~clousres) 








