ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 17, 2006

Mz, William M. Buechler

Flour Bluff Independent School District
Buechler & Associates, P.C.

3660 Stoneridge Road, Suite D-101
Austin, Texas 78746

OR2006-13650

Dear Mr. Buechler:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 264922,

The Flour Bluff Independent School District (the “district™),which you represent, received
arequest for (1) all documents sent to a named investigator for the State Board of Education
Certification (“SBEC”), (2) copies of documents showing administrative reprimands against
teachers, (3) any documents related to the resignation of a named former employee of the
district, and (4) a copy of the district’s October 24, 2001 correspondence to SBEC reporting
criminal histories of employees. You explain that the district has released information
responsive to categories one and three to the requestor. Additionally, you state the district
has released a portion of information responsive to category four. You claim, however, that
the submitted information is excepted from disclosure under sections 552.101, 552.102,
and 552.117 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted information 2

'Although you raise section 552.024 of the Government Code, we note that this section is not an
exception to disclosure under the Act. Rather, this section permits an employee of a governmental body to
choose whether to allow public access to certain information refating to the employee that is held by the
employing governmental body. See Gov’t Code § 5532.024. Section 552.117 of the Government Code is the
proper exception to raise in this instance. Accordingly, we address your section 552.024 claim under
section 552.117. We also note that you initially raised section 552.111 of the Government Code but have not
submitted arguments explaining how this exception applies to the submitted information. Therefore, the district
has waived this exception. See Gov’t Code § 552.301(e}governmental body must provide arguments
explaining why exceptions raised should apply to information requested).

*We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

Post OFFicE Box 12548, AusTin, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportanily Emplayer - Printed on Recyeled Paper



Mr. William M. Buechler - Page 2

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’'t Code § 552.101. Section 552.101 encompasses information protected by other
statutes, such as section 21.355 of the Education Code. Section 21.355 provides that “a
document evaluating the performance of a teacher or administrator is confidential.” Educ.
Code § 21.355. This office has interpreted this section to apply to any document that
evaluates, as that term is commonly understood, the performance of a teacher or
administrator. Open Records Decision No. 643 (1996). The Third Court of Appeals has also
held that a written reprimand constitutes an evaluation for purposes of section 21.355. See
Abbott v. North East Indep. Sch. Dist., No. 03-04-00744-CV, 2006 WL 1293545 (Tex.
App.—Austin May 12,2006, no pet. h.). This office has determined that a teacher is
someone who is required to hold and does hold a certificate or permit required under
chapter 21 of the Education Code and is teaching at the time of the evaluation. Open
Records Decision No. 643. You contend that the information submitted in Exhibit B is
confidential under section 21.355 of the Education Code. You indicate that the teachers at
issue hold teachers’ certificates. Upon review of your arguments and the information at
1ssue, we agree that Exhibit B is confidential under section 21.355 of the Education Code and
must be withheld under section 552.101 of the Government Code.’

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts
the publication of which would be highly objectionable to a reasonable person and (2) is not
of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id at 683. In addition, a compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. US. Dep'’t of Justice v. Reporters Comm, for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). The district must
withhold the information we have marked under section 552.101 of the Government Code
and the doctrine of common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from public disclosure the present
and former home addresses and telephone numbers, social security numbers, and family
member information of current or former officials or employees of a governmental body who
timely request that such information be kept confidential under section 552.024 of the
Government Code. Whether a particular piece of information is protected by section 552.117

*As this ruling 1s dispositive, we need not address your remaining argument under for Exhibit B.
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must be determined at the time the request for it is made. See Open Records Decision
No.530at 5 (1989). The district may only withhold information under section 552.117(a)(1)
on behalf of current or former officials or employees who made a request for confidentiality
under section 552.024 prior to the date on which the request for this information was made.
Accordingly, to the extent the telephone numbers and addresses we have marked in the
submitted information belong to district employees who timely elected to withhold such
information under section 552.024, the district must withhold the information we have
marked under section 552.117 of the Government Code.

Regardless of the applicability of section 552.117, section 552.147 of the Government Code
provides that “t]he social security number of a living person is excepted from” required
public disclosure under the Act. Gov’t Code § 552.147. Therefore, if section 552.117 is not
applicable, the district must still withhold the marked social security number under
section 552.147 of the Government Code.*

In summary, the district must withhold Exhibit B under section 552.101 of the Government
Code in conjunction with section 21.355 of the Texas Education Code. In the remaining
information, the district must withhold (1) the confidential information we have marked
under section 552.101 in conjunction with common-law privacy, (2) the personal information
we have marked for district employees who timely elected to withhold such information
under section 552.117 of the Government Code, and (3) the social security numbers we have
marked under section 552.147, if section 552.117 of the Government Code does not apply.
The remaining information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

*We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.



Mr. William M. Buechler - Page 4

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

It this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attormey General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

~

Sincer: 13‘/}

-

Assistant Attorney General
Open Records Division

MAL/dh
Ref: [D# 264922
"Enc. Submitted documents

c: Mr. Brett Anthony
Brin & Brin, P.C.
1202 Third Street
Corpus Christi, Texas 78404
(w/o enclosures)



