
G R E G  A B B O T T  

No\ cinbcr 17,2006 

Ms. Daii hlcndor 
Assisiaiit (;ciiei;iI Coiiiiscl 
'Sexas 1)ei~~irtiiieiit of Stare Heairli Ser\.ices 
1 100 \\!est 49111 Sti-eel 
Aiistiii; Texas 78756 

Ilcar Mr. Meador: 

Yoii ask \\,listher certain iiiibriiiatioii is siih.iect to reqliii-etl jliiblic iiisciosiire iiiidei- tile 
I'iihlic liifoi-iiiaiioii Act (tlic "Act"), cliiijiter-552 oftlie G o v e i ~ i ~ i ~ ~ ~ i i t  Codc. \ l ' o ~ i r ~ ~ c ~ ~ i i e s t  ivas 
nssigiied ID:: 264923. 

Tlie Texas Departmelit of  State Wealth Services (the "departilieiit") I-eccived a request for 
iiifoi-mation pertaining to an iiivestigatioit of the reqiicstor's client. Yoii claiiii ilia1 soiiic of 
tlic req~iested iiifori~iatioii iias bee11 oi- \\;ill he ireleased to (lie I-eilucsic)i., but assert tli:ii ~ o i ~ i e  
oS!hc siihiiiiited iiifoi-iiiatioii is csccl~icd Si-oiii iiisclosure iiiidci-seciioiis 5 5 2 .  101. 552. 107. 
5-52. 1 17. ;iiitl 552. I47 of tlic (;o\.ei-iiiiieiit i'oile. \l'c liiiic coi~sitlcsctl tile e\ccptioi~s yoii 
claiii~ iiilcl rci~ic\ie(l ilie siiL~i~iit~ecI i i ~ ~ ~ > i ~ i i i i i ! i c i i i .  

Seetioii 552. i 01 excepts ii-0111 tiisclobiii-c "iiiS~~riiiatioii coiisiiieseti to Oc coiiliiiciitinl by lair, 
citllcr coiistitiitional, statiirory. or by jiitiiciai decisioi;." This sectioii c11coi11p;isses 
iiifor-m:~tion pi-otecteii by otlier statiiics. C:riiiiiiial history rccoi-d iiifori~iatioi~ ("Cl-IRI") 
geiierated by the Natioiial Criinc 1nSoriii;ition Center or by tlic Texas Crii-iic IiiSoi-iiiatioii 
Ceiiter is coiilidciitial. Title 28, part 20 of tlic Code oi' I:cdci-;il licgiil:itioiis governs tiic 
rclc;isc oi'CI-IIiI that sti~ics obrniii f'roiii tlic i'ctici-;il govcsiiiiicirt 01-otliei-stales. Opcii l<ecords 
Dccisiciii KO. 565 (1990). 'rlls Federal I-e~iiI:i!ioiis allo\\ ciicli state to Sc>llci\v its iiiilivicl~i:il 
l i i i t  !i.iIli respect io CI-IRI i t  gei~ei-ales. iil. Scctioii 41 1.083 oi'tlic C;o\~csiii~~cii! ('ode deciiis 
ci>~it~dciiti;~I CI-il<l tliat !11e Dcliiii-tiiiciit ol'l1~i1>lic S;iI'ciy (.'lll'S") iii;~iiit:iiiis. except ili:~t the 
III'S iiiiiy dissciiiiiiatc tliis iiiforiiintioii 21; liroviiied ii i  clinptci- 41 I .  siiL~cli:i~~tei- 1; oC tlic 
Ciovci-iiineii! Code. Scc Gov't Code $ 41 1.083. 

Scctioiis3 I 1.122 oftlie Go\~ei-i~iiient Codeaiiti~ol~izcs tiieiiepai-iil~ent'spi-okssioiial liccilsiii~ 
how-ds to obtain CI-IRI Sioni tile UPS; lio\ve!cr. tile depai-tii~eiii iii;~y iiot I-elease CI 1111 cxcei)t 
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:iceordance wit11 federal segulations. See Open Recoi-ds Decisioii Xo. 565 (1990). 
Fcirtlicriiior-e. any  CIiJZi obtaiiieil ii.oiii DI'S or- aiiy otlier cri~iiiiial jiisticc agciicy iiiiist he 
\vitlil~cid iiiiticr scciioii 552. I O I  of'tiic Cio\cc.iiiiiciii Codc iii coi~,jiiiistioii \\'it11 Clinpter 41 I 
ol'tlii' C ~ v c r ~ i ~ ~ i e i i t  Code. \\.e ;igrec tiiat tlic dcjinrt~iiciit iiiiist \\ itlilioltl the iiiibi-ni:itioii yoii 
1iai.c iiiar-kcd ~iriticrsection 552. I O I  oi'tlie Go\.ci-iiiiieiit Codc i i i  coi1jiiiiclioii \sit11 ciiaj1ter4 I I 
oftlie Go\.el.rimcnt Codc. 

Sectioii 552.101 also eiiconipasses tile dociriiie o f  coiii~iioii-ia\v privacy, ~vliicli protects 
iiifori~iatioii that (I)coiit:iiiis Iiigl~ly i~itiii?:ite oi-ciiibai-I-assing h c t s  the j~iiblic;itioi~ of ivliicli 
\voiild be highly objcciio~iabic io a ~reasoriable person aiid ( 2 )  is iiot of Iegitiiiiaie coiiccrii to 
tlic piil?Iic. 111i111.s. F O ! I I I ~ .  \,. T ~ . Y .  111ii1i.~. .~Icc~( /c~III  Ilil., 540 S.\V.?(i 008. O g 5  (Tcx.  lc)76j. Tlic 
types ofiiiSor~iiatioii coiisiticrcd iiitiiii;itc t i i i i l  ciiib;iri;tssii~g by the 7'ex:rs S~rj>scriic Coiirt iii 

I i i i / ~ ~ . c i i ~ i ~ i / i ~ o ~ i ~ ~ i i u i i o i ~  iiicliidcd iiiii~riiiatioii relating to ses~i;il assaiilt. pi-egii;iiicy. iiiciitnl 01- 

pliysical ahiise iir the \vorkplnce, illcgiiiiii;~te childreir, psycliiatsic tscatiiiciit o!' iiiciital 
disordei-s, attenrptcd si~icidc, aiid iiijusics io scs~ ia i  oigaiis. It/. at 683 .  Tiiis office !i;is Soiiiiti 
tliat tlie S b l i o u ~ i n ~  types o f  inforniatioi? arc esueptcd fioili rccliiii-etl piibiic disclositre ~iiidcs 
coi~i~iioii-la\\~ privacy: soiiie kinds of riictlical iiihi-matioii or iiiformation indic;iting 
dis;ibilities or specific illiicsses, see Opcii Recoi-ds Decision Kos. 470 (1987) (illiiess ii.0111 
sc\.crc cinotioii;il aiid job-I-eintcd stress). 355 (1987) (pi-csci-il~tioii driigs. illiiesscs. 
opaiitioiis. niici pliysicnl 11aiitIic;rjis): ~~crsoi ia l  iiiiniici;il iiii'oriii:iiioii 1101 rel;iti~is to ilic 
liii:iiicial ti-ans:ictiori bct\vccii ail iriiliviilii:il ; i i i i l  n go\-ci-~iniciit:ii I>oily. . l J e  Opcii llecorcis 
1lccisioii Nos. 600 ( 1092). 535 ( 1900): ;iiiiI i(Iciiiiiics oI'\.ictiiiis ~~f ' scs i i a i  aiiiisi'. .\1,1' O ] ~ I I  
Ilecoi-ds Dccisioii Kos. 440 (~ ' /S(I ) .  .393 ( IOS?). 330 ( 1982). 

Tlie snbiiiitted iiifoi-niatioii pertains to air ir~scstigatiori of a iirassciir for iii;i~>~wopi-iatc 
coiitiiict. \Ve agree that tile idcntii'yiiig inforniation of  tlie coriiplniiiarit 1Ir;it ),oii Iiasc 
liigliliglitcd i i i  )-cl1oii.. except ihi- {lie itifor-inatioii t1i;it \ve 1i;ivc iiiarkect Sor rclcnsc, is 
coii!ideiitial iiiider coiiiiiioii-l;i\v privacy :iiitl iiiiist 1x2 \vitl~lielti iiiitici- sectioii 5 5 l  101. \\'c 
liave iii:ii~ii~d additioiial iiiSoi-iirntioii ti int  iiiiist also i2c \vitlilicIil iiiiticr scctioii 552.IOl iii 

coiijiiiictiori \villi coiiiiiioii-Iajv pi-ivncy. 

Yoii assert that soiiie oi'tlie reiiiaiiiiiig iiiS(~rm;itioii is escel>tcd i~iiticr scctioii 552, I07 oi'tlic 
Govesiinicnt Codc. Sectioii 552.107(1) 01' the Govcrnii~cnt Coiic protects iiiLiriiialioii 
coriiiiig ivitiiiir tlie attoiney-c1icii1 pri~.iIege. \VIiei? assei-ling the attori~ey-cliciri l~rivilcgc, 
;I gcivcr-iiiiicritaj body Ii;is tlic hurdcii oS psovidiiig tlic iieccssary facts to dciiioiisti-ate tile 
clcriienis of tlic pri\-ilcgc i i i  ~ ~ r d e r  to \vitliiiold tlic ir?ior-iir;rtion at issiie. Opcii ICi'cosds 
Dccisioii No. 076 at 6-7 (,201)2). I'ii-st, a ~o\.criiiiieiiI~iI botly iiiiist ~Iei?~onslrate tli:it tlic 
iiik)riiiiitioii c ~ i i ~ t i l i i t ~ ~  or ilociiii~i'iits a coiiiiiiiiniciitit,ir. I ( / .  at 7. Sccoiitl. tlic 
coiiiiiiiiriicatioir iiiiist liavc bccii iii;idc "!bs ~ i i c  piisl?osc of S;iciiit:iiiiig tlic i-ciitlitioii of 
prokssional legal services" to ilic cliciit ~overiiincntal body, 'Tirs. I < .  E\.ii).  50.3(h)( ! ). l l i c  
jirivilcge does riot apply \viicii ;it1 nttciriie~. oi- rc1~i-cscntnii\c i s  iir\~ol\.ccI i i i  soiiic caixicity 
oilier lllirii tlliit of r o v l i ~ ~ g  o r  tiicilitati~iy f c s s i o 1 : 1 1  Icyiil i c e s  ti) ilic cliciit 
zovei-iiiiiciital hotly. 111 I-(, 7iirii.s i.'oi-~iii~i.s 111s. E.~-cii.. 090 S.\\'.2tl 337. 3-i0 (Tcs .  - 
Al>]).--Tcxarkaiia I 9  o r  psoccaliiig) (attoi-iicy-cliciit pri\ ilcsc tlocs iiot iii3111) ii' 
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attorney acting in a capacity otliei- than that of attorney). Govei-nniental at tot-nqs ofcen act 
iii capacities other than that of professional legal co~insel, such as adniinistrators. 
investigators, or  iiianagers. Thus, the mere fact that a comni~~nicntion involves ail attorney 
for tlie government does not demonstrate this element. Third, the privilege applies only to 
coriim~inications between or among clients, client representatives, lawyers, and la~vyer  
representatives. TEX.  R. EVID. 503(b)(l). Th i~s ,  a governmental body milst inform this 
office of  the identities and capacities of  the iiidivid~rals io whom encli comiiiiiiiicatioii at 
issue has been made. Lastly, tile ~ittorney-client privilege appiies only to a coitiii/ciitici/ 
coiiiiiiiiiiication. it/.. nieaiiing i t  \vns "not inte~idcil to be disciosetl io t l r i i i i  ~~csso i i s  otitci. 111;tir 

iiiosi. to \\liom disclosiir-e is ii13ile in i'iirtlic~-aii~e of tlic I-eirditioii oi' pl-okssioiial 1cg;ii 
services to tire client or tliosc rcasonrrbly necessary fbr ilic tl-ansiiiissioii of  tile 
coiinii~i~iication." [ti, 503(a)(j).  

Llihether a conriii~~nication iiieets this definition depends on the i~iteili ot'tlie parties iirvol\-cd 
at the time the inlbrntation was communicated. Osbor-tie v. JOIIIISOII, 953  S.W.2d 180. 183 
(Tcx. Apl>.-Waco 1997, no \vrit). Moreover, bcca~ise tile client may elect to \vui\.c tlic 
1%-ivilege at any tinie, a govei~iinicntal body niilst explain tlint tlic confidcn~i:ility oi' a 
coniiii~iiiicntio~? has been niaintainccl. Sectioir 552.107(1) gecic~.a!ly cxcei>ts :I{? eiitii-c 
conniliinication that is denionsti-atiid to be protected by thc attorney-client pri\.ilegc iiiilcsr 
otlieswise waived by the govcl-nineiit;~! botly. . S w  FJziie i,. Uc~Sizciro, 922 S.\4'.2d 020, 323 
(Tcs. 1996) (privilege exteiids to entil-e coniniiinicatioii, incliiding facts contained tliei-eiir). 

Yoii assert that the infoi-mation you have niarked under section 552.107 consists of 
confidential com~iiunications betweeii attor-neys for and eniployees of  the dcpast~iierit tlrat 
were made for the p u r p o s e o f  rendering professional legal advice. Based on tliis 
rclwesentation and our I-evie\v of tlic iiil'oi-ii?atioii at issue. \ve agiee tliat this ii?fi)rniatioi? 
consists ol'privilcgeti ;ittoriicy-cliciit i.o~riiiiiinicatioi,s tliat tl?c tlcp;ii-in?ci?t !>?:I!. \\itiil~oiti 
iin~lzr scctio~i 552. 1 0 7  

you .  '\>stit ..... that a cell plione ni~nibcr is exceptetl ~~iicicr scetiun 552, i I7  oi‘tlic Goi-criiiiient 

Cotle. Section 552.1 17(a)(l) excepts koni disclos~irc tile current and Sor~nesIioii?c nddrcsscs 
tint! teleplione ii~niibers, social scci~rity iii~iiibcrs, and faniily nicnibcr iiiforniatioii ofc~ii-~-i.nt 
01- hriiicr ofticiais or cml~loyccs of  n goveriiiiiei~t:iI body \\,lie reqiicst that tliis iiiibi-nrntioii 
he ltept co~ifidential under section 552.023 oi'the Goveriiiiiciit Cotie. I3ut a pages. Skis, or 
cell plione nlii?ibcr !)rovided to 21) eniployee :it public expense 1ii;ly not be \vii!iiiclil r~iitlci- 
seciioii 552.1 17. ,.Tcw Open Rccostis i)ccisii>~r To. 506 at 5-7 ( 1'18s) (stntiiioi-y lprct!cccssar 
to scctioi? 552.1 17 not appliciible to cell pl~conc iii~iirhcrs pso\.itictl anti i?;iiii 1 b!, 
govcriinicntal body ;itid intcndctl &>I- ui'licinl iisc). \Viietlii.r inSoriir;llioli is pi-oiccteti hy 
scctioir 552.1 17(a)( 1) ii?ust be dctermiiictl at tlic tinic the rcqiicst foi- i t  is inkiiic. .Ccc, Opeit 
Recor-ds Decision No. 530 at 5 ( INS' ) ) .  I'iii.siia~it to section 552.1 17(a)(l) ,  tlie tlcpast~i~eiit 
milst n~it l i l~old this penoilal i~iforriiation tirat pertains to a cnrrent or l i )~ - r i~c re~ i~ j~ loyee  o f t l ~ e  
del>a~-tnicnt who elected, prior to the depal-tiricnt's receipt of t l ~ c  reij~iest foi- inihriliatioii, to 
keep s~icli infornration cotriitlciitial. S~icli  inforniation may not be \!-itlilicltl for iiitlii~id~i~ils 
ivlio did lint nxilte a timely eleciioii. Accosdingly. tlic dcpai-tn~cnt inrnst \vitIiholil tlic ccli 
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plioiie iuiniber you have inarkcd iS(1) it  was not provided to the eniployee at piibiic expense 
and (2) the employee timely elected to keep this inforination confidei~tial. 

Finally, you assert that someofthe remainiiig information is excepted ~ilider seelion 552.117 
of the Govemmeirt Code, which that "[tlhe social security nuliiber of a liviiig persoii is 
excepted from" required piiblic disclositre inider the Act. The departmciit iiiust \vithlioltl tlie 
social seciii-ity riitiiibcr-s yoii liave niai-Iced iiiider section 552. 137.' 

To conclude, the department iirust \vitlrholci tlie iollo\ving: (I ) the iiiforiiiatiori yoit 1iai.e 
i~iarked tinder section 552.10l of the  Goveriiiiient Code in corijtiiiction \\;it11 chapter 41 1 of 
the Govcrniiient Code, (2) the informarioii wc liavc marked and tlrc coniplaiiiairt-identifyii~g 
iiiformation you lia\~e iiiglilighted ii i  yellow uirder section 552.101 i n  coiijuiictio~i \vith 
comnioii-law privacy, except for the iiiformation we have mai-ked for release, ailti (3) the 
social security iiiinibers iirarked ~iirder section 552.137 of tlie Goveniincnt C'ode. Tile 
de~~iir~iiiciit 1111ist cilso ivitlilioltl tiic iii:~rI(ed cell ~ I I O I I C  iiiiiirber iiiidci scctioii 552.1 I7 ol'ilic 
Go\-eriiiiieiit Code if i t  \\.as iiot provitleii to tile einpioyce at piiblic cspciise and tile eiiiploycc 
riii~ciy elected to keep this iiiibrin;itioti conlidcntial. T11e de~~;irtiiicnt i11:iy ixitiiiiold the 
inhi-illation yoii have niai-Iced iiiidzr section 552,107. TIie ~icpartnieiit i~iiist rclcase tile 
rcmaiiring iiiioi-matioii. 

This letter r~il ing is liirrited to the particular records at issue in tliis request atid liiiiitcd to tiic 
fi~cts as preseiited to its; therefore. this riiiing must not be relied upon as a l~revioirs 
dcrcrniiilation regarding any otlicr recoi-ds or any other circunistaiices. 

This r~iliirg ti-iggei-s iniportaiit detrtiliiics rc+irtlii~g t l ~ c  rights aiid rcsporlsibilitics of rlic 
eovemiiieiital body and of tlic reqiiestor. For esairiple, govet-iiiircntal bodies ai-e prolribitetl " 
ti-0111 asking tlrc attorney gciicrai to 1-ccoiisidcr tliis i~iliiig. Gov't Codc 8 552.30 l(i). Ifthe 
go~.crnmeiital body \vaiils to chsllenge tliis i-~iling. t l ~ e  govex-nnrcntal body liiiist ;ip~?cal by 
filing suit in Travis Couiity \vithili 30 caleirdar days. Id. $ 552.324(b). In ordcr io get tlie 
i i i l l  benefit of  such air appeal, the governmei~tal body must file s~i i t  witliiil 10 caleiidardnys. 
. $ 552.353(b)(3), (cj. IS the govet-nmental body docs not appeal tliis riiliiig and tile 
eovcriiiiiciital body does iiot coiiil?iy \vitlr it ,  the11 both the reqiiestoi- aiici the attoriizy ~e i i c ra i  - 
liavc rlie i-iglit to iiic snit ag;iiiist tile goi.cc-iiiiiciitai body to ci?forcc lliis i.iiliii:. /ti. 
3 552.32 1 (a) .  

If riiis ruling reqitii-es 11ic govcriiiiiciit;il body io seie:ise all or pai-t oi' iiic recjucsteii 
iiiforniatioii, tlic govci-rinrciital body is i-csl?oiisiblc for tal<iiig tlic nest step. 13:iscd oil thc 
statute. tile attorticy gciiei-a1 expects that. iipoii recciviiig this riiling, tlic goveriiiiiciitai hotly 
\ \ i l l  either release the piiblic records pi-oiiiptly pursuant to section 552.221(a) of the 
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Governmetit Code or file a lawsuit challenging this ruling ~LKSLGII" to sectioii 552.324 of tiic 
Gover~inietit Code. If the goveriitiiental body fails to do oiie of these things, tl-ieii tl-ie 
requestor slioiiid report that Sail~ire to tlie attorney genet-al's Open Governnient tfotline. toll 
free, at (877) 673-6839. The reqitestor tiiay also file a coiiiplaiiit ~v i th  tiir district oi-coiii-ity 
attori~ey. I<?. $ 552.32 15(e). 

ii'tliis ruling requires or perinits the govci-timetital body to withhold all or sotiie of tlic 
requested information, the requestor can appeal that decision by suing the governtiiciital 
body. Id. 5 552.321(a); 3'e.xa.s Dep2't o f P ~ ~ b .  Scdety v. Giibrentil, 842 S.iV.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

I'lcase retiiember that ~iridcr tlie Act tlie release of information triggers certain procediires 
tbt-costs alid charges to tlie requestor. If trecords at-e released in coinpliaiice witli this riiliiig. 
be sure that all charges for the info[-iiiation are at or below the legal aiiioitnts. Qiiestioiis or 
cotiiplaints abo~tt  over-chat-ging must be dit-ccted to tiadassah Sclrloss at tlie Office of tlic 
Attoi-irey Geiierai at (512) 475-2497. 

IS the goi,ernmental body, the requestor, or any other pexsoii lias qiiestions or cotiiiiici-its 
aboiit this ruling, they may coirtact our oSfice. We note that a tiiird party iiiay clialiciigc tliis 
~ritliiig by iilii~g suit seeking to \vitlihoid iiilbrniatioii Srotii a rccliicstor. Gos't Cotlc 
5 -552.325. Altliougli tliere is tio statutory ticadlitie for contacting its. tire tittorney gctiei.nl 
j)~-efers to xecci\:e any co~iimeiits \sitliiii I O  caleiidar days of the date of this I-~tling. 

~ r t & t l c ~  General 

Fiic. Submitted documeiits 

c: Mr. 'il'i!liam I:. I-Iopkilis 
Slioiiipson & Kiiiglit L1.I' 
1'100 Saii Jaciiito Cetitcl- 
98 Saii Jacilito Rlvd. 
Artslici. Texas 78701.4233 
(wio enclosures) 


