GREG ABBOTT

November 17, 2006

Ms. Nydia D. Thomas

Senior Staff Attorney

Texas Juvenile Probation Commission
P. O, Box 13547

Austin, Texas 78711

OR2006-13680
Dear Ms. Thomas:

Youask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned 1D# 264921,

The Texas Juvenile Probation Conunission (the “commission”) received a request for the
following information: (1) information pertaining to the investigation of the Waco Juvenile
Justice Alternative Education Program ("JIAEPT) regarding the over-reporting of student
attendance days for the 2004-2005 and 2003-2000 school vears: (2) letters and
correspondence between the commission and the Texas Education Agency (the "TEA™)
pertaining to the release of information requested by the TEA regarding their investigation
of the over-reporting of student attendance days, as reported to the TEA and the commission;
and (3) letters between the commission and the TEA regarding their request for the release
of student attendance days in order for the TEA to complete their investigation of the
“possible overpayment by member school districts that used state funds for these student
attendance davs.” You inform us that information responstve o parts 2 and 3 of the request
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does not exist.” You claim that the submitted information is excepted from disclosure under
sections 552.101, 352.114, 552,116, and 552.147 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.’

Initially, we note that the United States Department of Education Family Policy Compliance
Office (the “DOE”) recently informed this office that the Family Educational Rights and
Privacy Act (“FERPA™), 20 U.8.C. § 1232(a), does not permit state and local educational
authorities to disclose to this oftice, without parental consent, unredacted, personally
identifiable information contamed in education records tor the purpose of our review in the
open records ruling process under the Act.’” Consequently, state and local educational
authorities that receive a request for education records from a member of the public under
the Act must not submit education records to this office in unredacted form, that is, ina form
in which “personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information™). You have submitted, among other things, unredacted
education records for our review, which you assert are confidential under FERPA. Because
our office is prohibited from reviewing these education records to determine whether
appropriate redactions under FERPA have been made, we will not address the applicability
of FERPA to any of the submitted records. Such determmations under FERPA must be
made by the educational authority in possession of the education records.” We will,
however, address the applicabitity of the remaining ciaimed exceptions to the remaining
submitted information.’

We next note that the submitted information consists of a completed audit, which is subject
to section 552.022 of the Government Code. Section 552.022(a)(1)provides for the required

"The Act does not regire & governmenial body to release information that did net exist when a request
for information was received or (o prepare new information in response 10 a request. See fcon. Gpporamities
Dev. Corp. v. Bustamante, 362 S.W.2d 260, 207-68 (Tex, Crv, App.—-5San Antonio 1978, wnit dism’d): Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 {(1983).

“We assume that the representative sample of records submitted to this office is truly representative
of the requesied records as & whole, See Open Records Decision Nos. 499 (1988), 497 (1088}, This open
records letter does not reach, and therefore does not authorize the withholding ofL any other requested records
to the extent that those records contain substantinbly different types of information than that submitted to this
oifice.

‘We have posted o copy of the letier om the DOE w this offiee on the Atormey General's websile
at http/Awaw.oag state X us/opinopen/oy resources.shiml

“1a the fature, if the commission does obtain parental consent to submit unredacted education records
and the commission seeks a ruling from this office on the proper redaction of those education records In
compliance with FERPA, we will rule accordingly.

3 . . . . . . - .
Because of our ruling on this issue, we need not address your ¢laims under section 332,114 of the
Government Code.
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public disclosure of “a completed report, audit, evaluation, or investigation made of,, for, or
by a governmental body,” unless the information is expressly confidential under other law
or excepted from disclosure under section 532.108 of the Government Code. Gov't Code
§ 552.022(a)(1). The commission does not claim an exception under section 552.108. We
note that section 552.116 of the Government Code is a discretionary exception to disclosure
that a governmentat body may waive. See Gov’t Code § 552.007; Open Records Decision
No. 665 at 2 n.5(2000) {discretionary exceptions generally). Assuch, section 552. 11618 not
other law that makes information expressly confidential for purposes of section 552.022.
Therefore, the commission may nat withhold any of the submitted information under
section 552,116, Because sections 552,101 and 352,147 of the Goverament Code are other
law for purposes of section 552.022, we wiil constder your arguments under these
exceptions.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes. Section 58.005 of the Family
Code provides:

{a) Records and files concerning a child, including personally identifiable
information, and information obtained for the purpose of diagnosis,
examination, evaluation, or treatment or for making a referral for treatment
of a child by a public or private agency or institution providing supervision
of a child by arrangement of the juvenile court or having custody of the child
under order of the juvenile court may be disclosed only to:

(1) the professional staft or consultants of the agency or institution;

(2) the judge, probation officers, and professional staff or consultants
of the juvenile court;

(3) an attorney for the chiid;

(4ya governmental agency if the disclosure 1s required or authorized
by law;

(5} a person or entity to whom the child is referred for treatment or
services if the agency or institution disclosing the information has
entered into a written confidentiality agreement with the person or
entity regarding the protection of the disclosed information;

(6) the Texas Department of Criminal Justice and the Texas Juvenile
Probation Commission for the purpose of maintaining statistical
records of recidivism and for diagnosis and classification; or
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(7) with leave of the juvenile court, any other person, agency, or
institution having a legitimate interest in the proceeding or in the
work of the court.

Fam. Code § 58.005. In this instance, the submitted information consists of student rosters,
attendance reports, and daily signature sheets. We find that this information was not
obtained for the purpose of diagnosis, examination, evaluation, or treatment, or for making
a referral for treatment of a child by a public or private agency or institution providing
supervision of a child by arrangement of the juvenile court or having custody of the child
under order of the juvenile court. Accordingly, we conclude that the submitted information
is not the type of information contemplated by section 38.005 of the Family Code, and none
of it may be withheld on that basis.

Section 552.101 of the Government Code also encompasses information protected by
section 58.007 of the Family Code. Juvenile faw enforcement records relating to conduct
that occurred on or after September 1, 1997 are confidential under section 58.007. which
provides in relevant part the following:

Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinet from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). The submitted information does not constitute juvenile law
enforcement records {or purposes of section 58.007. Therefore, the commission may not
withhold any of the submitted information under section 552.101 on that ground.

Section 552,101 also encompasses the doctrine of common-faw privacy, which protects
information if {1) the information contains highly intimate or embarrassing facts. the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. fndus. Found. v. Tex. Indus. Accident
B, 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation inciuded information



Ms. Nydia D. Thomas - Page 5

relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. /d. at 683. Common-law privacy also protects the identifving information of
Juvenile offenders. See Open Records Decision No. 394 (1983); ¢f. Fam. Code § 58.007.
We have reviewed the submitted information and find it contains identifying information of
Juvenile offenders, which the commission must withhold pursuant to section 552,161 of the
Government Code in conjunction with common-law privacy.

Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from™ required public disclosure under the Act. Therefore, the
commission must withhold the social security numbers contained in the submiited
information pursuant to section 552,147 of the Government Code.”

In summary, this ruling does not address the applicability of FERPA to the submitted
information.  Should the commission determine that all or portions of the submitted
information consists of “education records” that must be withheld under FERPA, the
commission must dispose of that information in accordance with FERPA| rather than the
Act. The commission must withhold the identifying information of juvenile offenders
pursuant to section 552.101 of the Government Code in conjunction with common-law
privacy, The commission must also withhold the social security numbers contained in the
submitted information pursuant to section 552,147 of the Government Code. The remaining
mformation must be released to the requestor in accordance with section 552.022 of the
Government Code.

This letter ruling is fimited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmenta! body and of the requestor. For example, governmental bodics are prohibited
from asking the attorney gencral to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit ot such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the

governmental body does not comply with it, then both the requestor and the attorney general
have the right to file sult against the governmental body fo enforce this ruling. /d.
$ 552321 Ha).

“We note that section $52.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office undey the Act.
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If this ruting requires the governmental body to release all or part of the requested
information, the governmental body 1s responsible for taking the next step. Based on the
statute. the attorney general expects that, upen recerving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. fd. § 552.3215{e).

[f this ruling requires or permits the governmental body to withheld all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [fd. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attornev General at (512) 475-2497.

If the governmental body, the requestor, or any other person has guestions or comments
about this ruling, they may contact our office. Although there is no statutory deadtine for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

D

Jaime L. Flores
Assistant Attorney General
Open Records Division

H.F/eb

Ref:  ID# 26492]

Enc.  Submitted documents
Mr. Michae! Parker
3128 Speight Avenue

Waco, Texas 76711-1547
(w/o enclosures)
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